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LETTERS 


More ona 
“Different Profession” 

Mark Warda’s expression of opinion 
in the Letters column of the March 
1994 issue has clarified a problem that 
I have long found troublesome. In my 
opinion our profession as lawyers has 
justly forfeited the high regard and 
trust of the general, nonlawyer public 
we should covet and seek to gain. I 
have always found the how’s and why’s 
of this problem too complex to resolve 
in the odd moments I have had to 
ponder the subject. But now I think I 
may understand. 

If lawyers think that the practice of 
law is an entitlement, contingent only 
upon paying for and surviving “an 
American legal education,’ then the 
public’s unflattering opinion of our pro- 
fession must be correct. The sometimes 
arduous nature of our work is in no 
way related to the professional nature 
of our obligations. The equally abysmal 
failure of doctors, as a profession, to 
honor an “oath” as to their professional 
obligations is in no way related to our 
duties. Lawyers are not responsible for 
creating the system that requires us. 
Constitutions and statutes and regula- 
tions are political processes (albeit, 
lawyers have not always counselled 
wisely concerning the development of 
such business opportunities). The mere 
existence of Bar licensing procedures, 
court procedural rules which recognize 
an attorney’s status, unauthorized prac- 
tice of law statutes, and debarment 
processes surely demonstrates that our 
practice of law is a privilege and oppor- 
tunity, not a right. 

We have been very fortunate that 
society has not already substantially 
restricted our professional prerogative 
for failing to earn or merit it through 
service to the public. I hereby suggest 
that lawyers and doctors “work for free 
for the poor” public in professionally 
administered licensing programs that 
initially grant only a conditional, pro- 
bationary status to an educated, 
qualified applicant subject to success- 
fully demonstrating fitness for practice 
to experienced practitioners in, for ex- 
ample, the offices of public defenders 
or state attorneys and legal aid clinics 


or public health clinics and public hos- 
pitals. This probational period should 
be substantial, two or more years, 
compensated, but only meagerly, and 
regulated so that those who do not 
learn to appreciate the privilege fail to 
earn the full license to practice on the 
paying public thereafter. Doctors may 
think they already have such a system. 
I know lawyers do not. 

Easily within human memory such 
an apprenticeship route to the Bar was 
not uncommon. Did our profession en- 
joy a more favorable public perception 
then or now? Short of being subjected 
to involuntary servitude for the public 
good, can a profession give back too 
much to the society which recognizes 
it? Finally, don’t the words of our oath 
of admission, “respect . . . unjust... 
I believe .. honestly debatable... 
such means only . . . truth and honor 

.. mislead... artifice... false. . 
{and the whole last two clauses],” fairly 
and completely describe why our pro- 
fession, “what we do,” is different? 


KENNETH H. CLEVENGER 
Clarksville, Tennessee 


Fix the Behavior 

The legal profession’s poor image 
discussed on the President’s Page in 
the February issue isn’t due to public 
misconception of what lawyers do. The 
problem is the accurate perception of 
lawyers’ behavior. The solution isn’t 
more pro-lawyer propaganda or better 
grievance procedures, as proposed by 
Bar President Seitz—the basic system 
needs overhaul. 

The adversary nature of the system 
financially rewards lawyers for filing 
trivial and even frivolous lawsuits, 
dragging out litigation, and winning 
regardless of the moral, social, or even 
legal merit of their client’s cause. At 
least two things need to be changed: 
What goes to court, and how lawyers 
get paid. 

Even though it will probably take a 
constitutional amendment, litigation 
should be replaced by binding arbitra- 
tion without recourse to the courts in 
cases small enough that litigation is 
not cost-effective. Larger cases could 
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take advantage of the arbitration pro- 
cess in lieu of the courts by mutual 
consent. The formalities of court pro- 
ceedings would not be required, and 
neither would lawyers. The proceeding 
would be conducted by a mutually 
agreeable arbitrator as a neutral truth- 
seeker and would not be adversarial 
in nature. 

In cases large enough to warrant the 
formality and cost of courtroom litiga- 
tion, lawyers should function as officers 
of the court in fact as well as in name. 
The client’s selected advocate should 
apply to the court for permission to 
appear and the court, the client, and 
counsel should agree on representa- 
tion. The client’s payments for legal 
services, plus any recoveries, should 
be paid into the court. The court will 
pay the lawyer the agreed fee if satis- 
factory service was rendered regardless 
of outcome. Contingency fees will no 
longer be permitted. Lawyer-induced 


OATH OF ADMISSION 
TO THE FLORIDA BAR 


“| do solemnly swear: 


“| will. support the Constitution of the 
United States and the Constitution of the 
State of Florida. 


“| will maintain the respect due to courts 
of justice and judicial officers; 

“| will not counsel or maintain any suit 
or proceedings which shall appear to me 
to be unjust, nor any defense except such 
as | believe to be honestly debatable 
under the law of the land; 


“| will employ for the purpose of maintain- 
ing the causes confided to me such means 
only as are consistent with truth and 
honor, and will never seek to mislead the 
judge or jury by any artifice or false 
statement of fact or law; 

“| will maintain the confidence and 
preserve inviolate the secrets of my clients, 
and will accept no compensation in con- 
nection with their business except from 
them or with their knowledge and ap- 
proval: 


“| will abstain from all offensive person- 
ality and advance no fact prejudicial to the 
honor or reputation of a party or witness, 
unless required by the justice of the cause 
with which | am charged; 

“| will never reject, from any consid- 
eration personal to myself, the cause of 
the defenseless or oppressed, or delay 
anyone’s cause for lucre or malice. So 
help me God.” 


6 THE FLORIDA BAR JOURNAL/MAY 1994 


delays will not increase the lawyer’s 
fee—it will only delay its payment. 
Fees should be based on a schedule 
with adjustments for special expertise 
or experience. Costs would be assessed 
against the party or lawyer causing 
them to be incurred. Think about it! 

The Florida Bar behaves more like 
a lawyers’ labor union than a quasi- 
public agency. If it doesn’t begin to 
protect the public interest against its 
members’ greed, the public may take 
action on its own. Fix the problem, not 
just the perception. 


FRANCIS J. MERCERET 
Merritt Island 


Of Guardrails and Cures 


President Seitz’ editorial commences 
with a town with a dangervus curve 
at the top of a hill with cars continually 
careening off and piling up at the 
bottom. She offered two solutions: guard- 
rails or an ambulance parked at the 
bottom of the hill, with the town coun- 
cil choosing the latter because they 
feared the unknowns of the guardrail. 

The president concluded that we as 
a profession and a Bar must avoid the 
ambulance approach and look for guard- 
rail solutions to our challenges in the 
1990’s. The president then uses this 
example to launch into the latest judi- 
cial projects: a significant expansion 
in alternative dispute resolution proce- 
dures which would be quicker, less 
costly and more “user friendly” than 
the present adversarial system, that 
will bring changes in the roles and 
training of judges and lawyers. 

It seems appropriate that the exam- 
ple selected by our president reveals 
exactly what is wrong with the elitist 
direction our Bar leaders have brought 
down on the attorneys and their clients 
over the last several years. This is the 
inability and lack of knowledge of how 
to practice law in its original and 
truest sense. 

This ignorance results in not being 
able to see the true answer and there- 
fore coming up with a cure. The treating 
of symptoms instead of giving a cure 
only benefits the medical profession 
but never the patients. The correct but 
unperceived answer is “to eliminate 
the danger in the curve.” 

Just as blithely, the president points 
out that of all cases filed statewide 48 
percent are in the family division, with 
54 percent of the dissolution cases 


being filed pro se on both sides. The 
president also uses this as an example 
of a cost-effective solution (but I’m not 
sure to what problem). What is 
seemingly not comprehended is that 
this means 25 percent of all legal cases 
filed have been taken away from 
practicing attorneys with resulting loss 
of income and at a time of overcrowd- 
ing of attorneys in all fields. This 
especially hits hard the sole and small 
firm practitioner who generally relies 
on divorce practice to keep the rent 
paid. Of course, this group is not in- 
cluded in with the “elite” and merely 
makes up the simple majority of all 
attorneys. The Bar has responded to 
this group’s loss by seminars and Jour- 
nal articles offering “improved 
bookkeeping,” “improved office man- 
agement,” and “improved billing 
practices.” What brilliance, what long 
range planning, yes, a guardrail! 

Some years ago I lost my real estate 
practice when my Bar and Supreme 
Court agreed that title insurance com- 
panies could draw all legal papers 
involved in loan closings since they 
were not charging for this service, 
merely receiving a premium for fur- 
nishing of the title insurance (as if this 
must not be included in the premium). 
I have now lost my divorce practice. I 
ask, what is included in the Bar’s long 
range planning that will add work for 
attorneys to make up for these losses? 
Another guardrail. . . ? 

How about the Bar helping out the 
medical profession instead? After all, 
think how much patients will save if 
they can use the hospitals and clinics 
on their own and let the hospital per- 
sonnel give them the forms, directions, 
and use of staff for this purpose; also 
sign prescriptions (judgments) re- 
quested. This would allow them to 
bypass the doctors’ (attorneys’) offices 
who could make up for lost time by 
being required to then donate so many 
hours to the poor—i.e., those making 
less than doctors. 


BARNE J. MORAIN 
Pensacola 


Some Thoughts 
on Public Service 
Like so many other things I have 
read and heard from the Supreme 
Court and the officers of The Florida 
Bar over the last several years, I have 
Continued on page 32 
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he room is dark. In it qui- 
etly sits a circle of anony- 
mous people. A light beams 
down. The person on whom 
the light rests speaks: “My name is Pat 
and I am a workaholic.” 

Until this year, I did not fully appre- 
ciate the ramifications of my compul- 
sive, obsessive, all-consuming preoccu- 
pation with work—doing everything I 
deemed “had to be done” and striving 
to do it all perfectly. The funny thing 
is I actually thought I had things 
“under control.” After all, I not only 
preached the importance of a balanced 
life, I knew I wasn’t killing myself like 
the one-dimensional workaholics I 
know. What self-delusion! What made 
me confront reality were the detrimen- 
tal effects my workaholism has on 
those closest to me, my personal and 
professional families. 

For my work family, my compulsion 
created a stressful, exhausting, often 
grim atmosphere, where all felt they 
must work my hours or they lacked 
“the commitment” to do a good job. 
This negative environment produced 
the work, but burned out my team- 
mates and often undercut my obses- 
sion—perfect results—and hence my 
effectiveness. 


Working Smarter 

It doesn’t take a rocket scientist to 
know that success today is keyed not 
so much to working harder, but to 
working smarter. In these highly com- 
petitive times, producing timely, cost- 
effective, caring legal services requires 
more than just the lawyer’s effort. 
Those we work with—the secretary, 
receptionist, legal assistant, office ad- 
ministrator, lawyer, bookkeeper, investi- 
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PAGE 


O Lord, Please Give Me 48-Hour Days 


by Patricia A. Seitz 


gator, or clerk, be they full-time or 
part-time, one person or part of a 
staff—form our service team. Without 
them our bright ideas go nowhere fast. 
Often, they have ways to make things 
more efficient (if we listen) and, fre- 
quently, they interact with our clients 
and public more than we do. How they 
feel, act, and treat the client reflects 
on us, impacts our effectiveness and, 
ultimately, our bottom line. 

Thus, the smart question is: Do we 
help or hinder our teammates’ contri- 
bution to the team’s success in the way 
we manage our offices and relate to our 
teammates? We have all seen the dif- 
ferences between the positive, smooth- 
working office and the one that isn’t. 
Traditionally, law schools ignored, and 
the Bar’s CLE courses minimally em- 
phasized, the management and people 
skills lawyers need for a successful 
office. The few management skills we 
acquired were through the expensive 
and stressful trial-and-error method. 


If Scrooge’s ghostly visitors could let 
us see ourselves as others see us and 
see what the future has in store for us 
if we fail to hone these skills, we would 
repent. In the 1990’s, we cannot afford 
to waste our human resources. 

Two books helped open my eyes— 
Stephen Covey’s Seven Habits of Highly 
Effective People (S&S Trade, 1990) and 
Lt. Gen. William G. Pagonis’ Moving 
Mountains: Lessons in Leadership and 
Logistics from the Gulf War (Harvard, 
1992). With this new insight and the 
help, dedication, education, initiative, 
patience, perseverance, and profession- 
alism of Kevin Mahan and Annette 
Hutchins at my firm, and J.R. Phelps 
of the Bar’s Law Office Management 
Advisory Service, I hope I can become 
a recovering workaholic. 


New Habits 

Some of the lessons I’m working to 
make habits are: 

e Be realistic about time and hu- 
man capabilities. There are only 24 
hours in the day, no matter how much 
I wish otherwise. Life’s tasks are like 
construction work—they always take 
much longer than anticipated. Some- 
thing unexpected usually disrupts my 
tidy action plan (which has more “to 
do’s” than are feasible due to my laugh- 
able fantasy that people can move at 
the speed of thought). 

People are not perpetual motion ma- 
chines. We need time for personal 
maintenance, renewal of spirit, and 
our roles of spouse, caregiver, house- 
hold keeper, errand runner, community 
citizen, and parent. (The latter is criti- 
cally important for the sake of our 
children and the future of our society.) 

Sleep and these other activities de- 
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mand their share of the 24 hours. 
Otherwise, the ensuing stress causes 
mistakes, reduces productivity, and gen- 
erally makes life miserable at work. 
We can be dedicated and hard- 
working, short of being obsessive. In 
fact, our work will be better for doing 
so. Understanding and accepting our 
limits and practicing balanced living 
begets a positive attitude which fosters 
patience and puts life and the world 
into their proper perspective. This leads 
to the serenity most of us yearn for. I 
now chant to myself, “Cool your jets, 
Seitz, and smell the roses along the 
way, because nobody on their death 
bed says, ‘I wish I had spent more time 
at the office!” 

e Aneffective office has a shared 
mission (goals) and philosophy (val- 
ues and culture). Too often we 
lawyers don’t have a clear picture of 
our personal or professional goals and 
values, much less those of others on 
the service team. Sure, we think we 
do, and mumble some vague thing 
about making a living or providing 
quality legal services. But what does 
that mean? How is “making a living” 
or “quality” measured so everyone on 
the team understands and agrees? An 
effective service team has consensus 
about its work mission and assessment 
measures to ensure the team and its 
members are achieving the mission. 
As the team leader, it is our responsi- 
bility to develop and communicate the 
office philosophy, objectives, and as- 
sessment measures. This effort helps 
develop the necessary collaborative 
spirit and gives the team focus and 
direction. 

Underlying a successful work phi- 
losophy is the recognition that work 
must have intrinsic value. If it is just 
for a paycheck, it becomes demeaning 
and enslaving. Each of us does our best 
when we believe our effort has a worth- 
while purpose and we feel that our 
contribution to the end result has value 
and is valued. For most people the 
psychic return is more important than 
the dollar return. The medieval crafts- 
men who built cathedrals for the glory 
of God had something our secular so- 
ciety may be missing. 

Management gurus recommend de- 
veloping a written office philosophy 
and mission statement. While not an 
easy task, a written statement better 
withstands momentary changes in at- 
titude. Such attitudinal changes cause 
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I now chant to 
myself, “Cool your 
Jets, Seitz, and smell 
the roses along the 
way, because 
nobody on their 
death bed says, ‘I 
wish I had spent 
more time at the 
office!” 


inconsistencies in the ways others per- 
ceive the firm’s overall objectives. If 
that happens, confusion sets in, pro- 
ductivity declines, and the firm fails 
to meet its objectives. Written state- 
ments also aid in hiring, training, and 
dismissing team members. 

J.R. Phelps of the Bar’s LOMAS 
office ((904)561-5616) has practical help 
for lawyers with this process. As one 
of J.R’s management seminar atten- 
dees recently said: “I have been a 
lawyer for 13 years and this is the first 
I’ve heard of this superb service. It’s 
the best the Bar provides.” 

e Organization, orderly proce- 
dures, and good communication are 
essential for smooth daily opera- 
tions. Ah, the never-ending battle of 
Klingon proportions: distinguishing be- 
tween the essential and the “good to 
do if we had 48-hour days,” all the 
while juggling a zillion different “crises” 
with a smile and no sweat. In addition 
to being a good lawyer and leader, 
most of us must also be good managers. 

Good managers have a clear under- 
standing of the end results sought to 
be accomplished. They describe the 
results they want with care but do not 
tell people how they must do it. At the 
outset, they make sure people know 
and understand what their assigned 
work is, their deadlines, and any other 
information affecting their work. They 
check periodically to see how things 
are progressing, and are available with 
suggestions if help is needed. This is 


different from telling people exactly 
what to do, explaining every little de- 
tail, keeping tabs on every move, and 
insisting on having things done our 
way without variation. 

The manager seeking the best re- 
sults must have confidence in the team 
members’ ability to do the job. They 
solicit the team’s input and encourage 
it to do things the team’s way even if 
that differs from the manager’s way, 
(assuming it satisfies the job’s de- 
mands). They have discovered that by 
keeping an open mind, many people 
will do the job even better than they 
had expected. Managers who give team 
members room to use their brains and 
initiative enable them to contribute 
something of their own, something that 
will leave their mark, something they 
can be proud of. 

e Effective offices value all per- 
sonnel. In addition to clear instructions, 
the most powerful tools for helping a 
team produce its best results are re- 
spect, courtesy, gratitude, and praise. 
If courtesy and respect are the office 
hallmarks, all people in the office, from 
the top to the bottom, are recognized 
as important to the office’s success and 
make the effort to treat each other with 
dignity and caring. Such offices will 
be devoid of the dictatorial approach, 
barked orders, and arrogant voice tones 
that imply “you idiot” when a mistake 
occurs. Mistakes are accepted as a part 
of our humanness, and the problem 
situation is examined not to place blame 
but to see how to avoid it in the future. 
Likewise, when a job is done well, 
thank-you’s, praise, victory celebra- 
tions, and the occasional ice cream 
break build up an emotional bank 
account for later inevitable stress times. 

For most lawyers, myself included, 
the core of our obsessions is our need 
to “control.” This drives some colleagues 
to drugs and alcohol. Others become 
depressed. Fortunately, the Bar’s Flor- 
ida Lawyers Assistance ((800)282- 
8981) is available on a confidential 
basis to help. LOMAS and the Profes- 
sional Stress Committee (Chair Kinley 
Engvalson (813)334-4574) can assist 
in avoiding behavior that can lead to 
these conditions. 

The test now is not just to talk about 
efficiency and balanced living, but to 
do it. Our teammates would certainly 
appreciate it. For those of us who are 
recovering workaholics, remember, 
each day is a new beginning. 
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EXECUTIVE DIRECTIONS 


A Question of Ethics? 


lorida lawyers continue to 
be concerned about fulfill- 
ing their ethical obliga- 
tions. The Florida Bar is a 
national leader in providing resources 
to help its members meet the high 
ethical standards of our profession. 
Last year about 20,000 ethics and 
advertising calls were answered by our 
staff (14,000 ethics calls; 6,000 adver- 
tising calls). Almost 5,000 written ad- 
visory opinions were issued (700 ethics 
opinions; 4,100 advertising opinions). 

What kind of questions do our mem- 
bers ask? Certain questions crop up 
time and time again. Staff has pre- 
pared several “informational packets” 
that answer some of the more common 
questions. These packets are mailed 
to members, free of charge, upon re- 
quest. Questions answered by these 
informational packets include: 

e What do I do with my closed files? 

e What are the rights and responsi- 
bilities of a lawyer who leaves a law 
firm? 

e What is an “of counsel” relation- 
ship, and what are the general guide- 
lines governing it? 

(For answers to other frequently 
asked questions, please see the Janu- 
ary 1991 issue of The Florida Bar 
Journal. Reprints of this article are 
available from the Ethics Department.) 

Other common questions relate to 
conflicts of interest, attorneys’ fees, 
and confidentiality—even questions 
about what to do when a client threat- 
ens bodily harm to self or to others. 
These types of questions are very fact- 
specific and must be answered indi- 
vidually. The variety of questions is 
almost infinite. Ethics counsel Timo- 
thy Chinaris, who has been with the 
Bar for eight years, says he hears a 
new question almost every day. That’s 
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by John F. Harkness, Jr. 


what makes the job interesting as well 
as challenging. 

Ethics inquiries are fielded by a 
professional staff of three full-time law- 
yers and two part-time lawyers. They 
are supported by a secretary and a 
part-time clerk. Advertising inquiries 
are answered by one lawyer and one 
paralegal, supported by two secretar- 
ies. 

Demand for the Bar’s ethics opinion 
service continues to be high. Bar mem- 
bership attitude surveys rank this serv- 
ice as the most desirable one offered 
by the Bar. 

There are several ways in which Bar 
members can help themselves and oth- 
ers who are trying to obtain informa- 
tion from our ethics department. Help 
us help you by reviewing the following: 

1) Know the ground rules of the 
ethics opinion process. Opinions can 
be issued only about the contemplated 
conduct of the inquiring lawyer. Do not 


ask ethics counsel for an opinion on the 
conduct of others, or on conduct that 
has already occurred. They are not 
authorized to comment on these areas— 
you are only wasting your time and the 
time of others who are trying to get 
through. 

2) Whenever possible, do not wait 
until the last minute to call. Although 
many questions can be answered im- 
mediately, some questions require re- 
search or consultation. Give yourself 
some lead time. 

3) Please do not expect an immedi- 
ate, “guaranteed” answer to every pos- 
sible question. You do not have an 
instant answer for every one of your 
clients’ questions. 

4) If you are requesting a written 
opinion, you must do so in writing. 
State the facts succinctly. Indicate that 
you are asking about your own future 
conduct. And be sure to ask a question— 
ethics counsel cannot cull through vo- 
luminous copies of pleadings and corre- 
spondence in order to “comment on the 
situation.” 

Right now the staff is working with 
the Professional Ethics Committee on 
a very exciting project that should 
interest many members: the “Masters 
Seminar on Ethics, Professionalism, 
and Attorneys’ Fees” to be held at the 
June annual meeting in Orlando. There 
will be an outstanding lineup of speak- 
ers: Don Beverly (senior member of the 
Professional Ethics Committee); Judge 
James C. Hauser (author of Attorney’s 
Fees); Roberto Martinez (former U.S. 
Attorney for the Southern District of 
Florida); Stephen W. Sessums (noted 
family law practitioner and former 
chair of the Family Law Section); and 
Bill Wagner (past president of ATLA). 
Be sure to attend and receive two hours 
of CLE ethics credit!0 
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Planning vs. Zoning: 
Snyder Decision Changes 
Rezoning Standards 


by John W. Howell and David J. Russ 


he Florida Supreme Court 
recently changed the rules 
of the game for local gov- 
ernment land use approv- 
als. For many years courts used the 
“fairly debatable” standard to review 
zoning ordinances, deeming them to 
be purely legislative in nature.! This 
standard, which upholds legislation if 
“reasonable people could differ” about 
its validity,2 gives great deference to 
local decisionmakers, especially on pol- 
icy issues. By lessening the influence 
of adopted comprehensive plans on sub- 
sequent rezonings, however, it also 
reinforces an informal, case-by-case ap- 
proach to land use decisions, often 
sacrificing legitimate projects to neigh- 
borhood opposition, and subjecting sen- 
sible environmental policies to selective 
enforcement.? For that reason, and in 
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recognition of the ascendancy of com- 
prehensive plans in adjudicating land 
use matters, Florida courts began dis- 
carding the fairly debatable rule in the 
late 1980’s.4 

Last fall, in Board of County Com- 
missioners of Brevard County v. Snyder, 
627 So. 2d 469 (Fla. 1993), reversing, 
Snyder v. Board of County Corhmis- 
sioners of Brevard County, 595 So. 2d 
65 (Fla. 5th DCA 1992), the Supreme 
Court settled any remaining doubt over 
the demise of the fairly debatable rule 
for rezonings, abandoning it because 
the rule was too weak to ensure that 
rezonings will be consistent with the 
maps and policies in adopted plans, as 
mandated by Florida’s 1985 Growth 
Management Act. The court declared 
that rezonings affecting discrete par- 
cels of land are “quasi-judicial” (not 


legislative) decisions that must be based 
on competent substantial evidence.® It 
also held that rezonings would be sub- 
ject to “strict scrutiny,’ meaning that 
a reviewing court will make a detailed 
examination of the zoning action to 
confirm that it exactly adheres to or 
complies with the plan.” At the same 
time, the Supreme Court’s Snyder opin- 
ion left substantial discretion in the 
hands of local officials to carry out 
rezonings within the parameters of the 
plan in a way that assures “gradual 
and ordered growth,” stating: 

[A] comprehensive plan only establishes a 
long-range maximum limit on the possible 
intensity of land use; a plan does not 
simultaneously establish an immediate mini- 
mum limit on the possible intensity of land 
use. The present use of land may, by zoning 
ordinance, continue to be more limited than 
the future use contemplated by the com- 
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prehensive plan.® 

The practical effect of Snyder is that 
attorneys for those interested in rezon- 
ings—including local governments, prop- 
erty owners, developers, and citizen 
groups—must now prepare for and try 
to conduct (or influence) a proceeding 
that will bear many of the due process 
trappings of a courtroom trial while 
still leaving much discretion on plan- 
ning matters in the hands of local 
elected officials. This article discusses 
the background of Snyder and suggests 
some ways to deal with its ramifica- 
tions. 


Background of Snyder 

The case began when the Snyders 
applied to rezone their property, a 
half-acre parcel on Merritt Island, from 
a general use zoning category (two 
dwelling units per acre) to a multi- 
family zoning category (15 units per 
acre). Both of these zoning categories 
were consistent with the designation 
for the property in the 1988 Brevard 
County Comprehensive Plan, a very 
broad residential designation that al- 
lowed a wide variety of densities. The 
county planning staff’s initial report 
on the rezoning application recom- 
mended denial because the property 
sat in a 100-year floodplain, where 
densities higher than two units per 
acre were prohibited by a textual policy 
in the plan. At the planning board 
meeting, however, a county planning 
official said this limit was inapplicable 
because the Snyders’ land would be 
raised above flood level with fill dirt 
during construction. The board recom- 
mended approval of the rezoning.9 

At the hearing before the county 
commission, Snyder told the commis- 
sion he wanted to build five or six units 
on the half acre. Several citizens spoke 
in opposition to any zoning map change 
to a multifamily category, however, 
citing mainly traffic concerns.!° The 
county commission voted to deny the 
application without stating any reason 
for the denial and without stating that 
the rezoning was inconsistent with the 
plan.!! 


The Fifth DCA 
Breaks New Ground 

The Snyders appealed the denial but 
a three-judge panel of the circuit court 
upheld the county. The Fifth District 
Court of Appeal quashed the decision 
by the lower tribunal and overturned 
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trappings of a 
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the county’s denial in a lengthy, de- 
tailed, and impassioned per curiam 
opinion, Snyder v. Board of County 
Commissioners of Brevard County, 595 
So. 2d 65 (Fla. 5th DCA 1992), that 
broke with state court precedent and 
strongly supported the rights of land- 
owners to maximize the beneficial uses 
of their property. Extolling the right 
to own and use property as “the corner- 
stone that anchors the capitalistic form 
of government guaranteed by the fed- 
eral and state constitutions,”!2 the dis- 
trict granted property owners a there- 
tofore unarticulated constitutional right 
to “make a more intense use of [their] 
underzoned land.”!8 

The crucial part of this Fifth DCA 
opinion dealt with the burdens of proof 
assigned to the applicant and the local 
government in land use decisions. In 
probably the most ardent language in 
favor of a right to develop property yet 
to appear in a Florida court opinion, 
the Snyder panel said, “The ownership 
of property is meaningful only to the 
extent that the owner has the right to 
use the property in such manner as the 
owner desires.”!4 It also declared that 
“the only proper limitation on the right 
of a citizen to use private property is 
the common law of nuisance as now 
embodied in the constitutional concept 
of police power.”!5 Having thus ad- 
vanced in an unprecedented way the 
owner’s right to use property as the 
owner sees fit, the Fifth DCA erected 
a new regimen to protect that right by 
obliging local governments to prove 
clearly and convincingly that an owner 
is not entitled to the most intense 
zoning allowed by standards in the 


comprehensive plan: 
The initial burden is upon the landowner 
to demonstrate that his petition or applica- 
tion for use of privately owned lands (rezon- 
ing, special exception, conditional use per- 
mit, variance, site plan approval, etc.) com- 
plies with the reasonable procedural 
requirements of the ordinance and that the 
use sought is consistent with the applicable 
comprehensive zoning plan. Upon such a 
showing the landowner is presumptively 
entitled to use his property in the manner 
he seeks unless the opposing governmental 
agency asserts and proves by clear and 
convincing evidence that a specifically stated 
public necessity requires a specified, more 
restrictive, use.!® 

Whether one views the Fifth’s Snyder 
opinion as the clarion call of reason or 
the trumpet of doom, it is beyond 
dispute that, had this standard pre- 
vailed in the Supreme Court, it would 
have radically influenced how zoning 
and comprehensive planning are con- 
ducted in this state. It would have 
“presumptively entitled” an owner to 
the highest intensity use allowable 
under each comprehensive plan desig- 
nation. This presumptive entitlement 
would have been inconsistent with and 
disruptive to the common practice of 
most local governments, which adopted 
very broad plan policies in anticipation 
of being able to use subsequent zoning 
to regulate the timing and location of 
development.17 


Comprehensive 
Planning in Florida 


Florida comprehensive plans typi- 
cally divide property in a county or city 
into broad land use designations, such 
as residential, commercial, industrial, 
and agricultural, on the future land 
use map.!® Textual provisions in the 
plan also set standards for the timing 
and location of development, the pro- 
tection of natural resources, and the 
accomplishment of other planning ob- 
jectives. Within the broad land use 
categories created by the plan, the local 
government must assign a more spe- 
cific zoning classification to specific 
parcels, based on soil suitability and 
other physical characteristics, planned 
population densities, and intensities 
of use. The zoning map and the zoning 
code more specifically control the use 
of land and the density, dimensions, 
and other physical aspects of develop- 
ment. For example, one piece of land 
in a plan’s general residential designa- 
tion may be appropriate for a single- 
family zoning designation such as R-1 


as 

re 


(one unit per acre), while another piece 
with the same plan designation is ap- 
propriate for a multifamily designation 
such as R-25 (25 units per acre). The 
plan is presumed to control zonings 
because, by statute, a development 
order or permit (including a rezoning 
ordinance) must be consistent with the 
comprehensive plan. This means the 
“land uses, densities or intensities, and 
other aspects of development . . . are 
compatible with and further the objec- 
tives, policies, land uses, and densities 
or intensities in the comprehensive 
plan and .. . [the development order] 
meets all other criteria enumerated by 
the local government.”!9 

The notion that zoning should con- 
form to and implement a broader policy 
document, like a comprehensive plan, 
is not a new one in Florida. The Stan- 
dard Zoning Enabling Act promulgated 
in the 1920’s, which was the basis for 
many local ordinances in this state, 
stated that zonings should be done “in 
accordance with a comprehensive 
plan.”2° In actual practice, however, 
the proposition that zoning be preceded 
by a carefully studied plan was often 
inconsistent with a widespread desire 
in an industrializing society to enact 
zoning quickly to protect the tax base 
and single-family districts, sometimes 
with exclusionary results. Therefore, 
there was a tendency to zone first, and 
ask questions about planning later.?! 
In fact, until the 1985 Growth Manage- 
ment Act was adopted, courts were 
often willing to “read into” zoning ordi- 
nances a “comprehensive plan” by vir- 
tue of the mere fact that all of a 
particular jurisdiction was covered by 
zoning districts.22 


Strict Scrutiny Rising 

After 1985, comprehensive planning 
was taken much more seriously by 
many institutions in Florida, including 
the judiciary. A far-reaching overhaul 
of Part II of Ch. 16325 subjected local 
plans to vigorous review by the Depart- 
ment of Community Affairs and re- 
quired consistency with standards like 
the State Comprehensive Plan, regional 
policy plans, and the department’s mini- 
mum criteria rule, Ch. 9J-5 of the 
Florida Administrative Code.”4 It was 
expected that, at the culmination of the 
review process, the plans would mark- 
edly improve over earlier efforts be- 
cause the prospect of monetary sanc- 
tions awaited local governments that 


refused to adopt adequate plans.?5 It 
was also hoped that a higher quality 
planning document, in effect a “land 
use constitution;’ would better serve 
at least two primary interests: First, 
the broad public interest in having a 
long-range charter in place to preserve 
community and natural resources; and 
second, the more specific interest of 
private property owners in having a 
predictable and logical land use pro- 
cess, thereby reducing both uncertainty 
in the marketplace and discrimination 
against unpopular but otherwise ap- 
propriate development.?6 

To protect the integrity of this plan- 
ning “constitution,” Florida judges im- 
ported from Oregon the standard of 
“strict scrutiny” for evaluating a zon- 
ing’s consistency with the compre- 
hensive plan.2’ As stated by the Third 
District Court of Appeal in Machado 
v. Musgrove, 519 So. 2d 629, 635 (Fla. 
3d DCA 1987), rev. denied, 529 So. 2d 
694 (Fla. 1988): 


Whether a proposed development project is 
consistent with a local comprehensive land 
use plan and all of its elements is tested on 
review by a standard of strict scrutiny; the 


burden is on the applicant for rezoning to 
show by competent and substantial evi- 
dence that the requested rezoning conforms 
to the legislative plan.?8 


Obviously, the traditional fairly de- 
batable rule was inconsistent with this 
hierarchical approach to land use adju- 
dication. The approach reflected a grow- 
ing belief among the courts that 
rezonings, at least under Florida law, 
really involve the application of exist- 
ing policy (a comprehensive plan) to a 
new set of facts, not the creation of new 
policy. They were thus quasi-judicial, 
not legislative.29 By the early 1990's 
all Florida district courts of appeal but 
one had adopted the strict scrutiny 
standard of review in one form or 
another (or at one time or another).° 

None went so far, however, as the 
Fifth District in Snyder, using “strict 
scrutiny” in the sense that it would 
strictly construe comprehensive plans 
in favor of the property owner, not in 
the more traditional sense that rezon- 
ings be closely scrutinized by the judi- 
ciary to make sure they are consistent 
with the plan. Under the Fifth DCA’s 
reasoning, a local government zoning 
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would not only have to be consistent 
with the plan, it would have to allow 
the applicant the most intense use 
authorized by the plan unless the local 
government showed clearly and con- 
vincingly that the most intense use 
was contrary to public necessity.3! 
Along with requiring that zoning deci- 
sions include written findings of fact 
and conclusions of law, the Fifth Dis- 
trict’s Snyder ruling would have more 
strongly favored property rights—and 
more greatly restricted city and county 
rezoning discretion—than any other 
legal procedures previously applied to 
such decisions in Florida, which is one 
reason why it upset many environ- 
mental and local government advo- 
cates.32 


The Supreme Court’s Snyder 

The Supreme Court agreed with 
many of the substantive conclusions 
in the Fifth DCA’s Snyder opinion. For 
example, after examining the process 
of rezoning within the context of plans 
adopted under Florida’s growth man- 
agement laws, the Supreme Court ac- 
knowledged that rezonings bear suf- 
ficient earmarks of policy application 
to label them “quasi-judicial.”*3 It also 
agreed that the decisions are subject 
to strict judicial scrutiny, but in the 
sense that the decision itself would be 
examined by the courts to ensure “strict 
compliance” with the plan, and not—as 
suggested by the Fifth DCA—that any 
regulation of land use be scrutinized 
strictly in the property owner’s favor.*4 
The high court accordingly also dis- 
agreed with the court of appeal on the 
burdens of proof in land use decisions, 
rejecting the “clear and convincing” 
standard in favor of the significantly 
more lenient “competent substantial 
evidence” test.25 Most importantly, the 
Supreme Court concluded that a pre- 
sumptive entitlement of a landowner 
to use property as applied for, unless 
there was a “specifically stated public 
necessity” to restrict the use, amounted 
to a guarantee of the highest density 
allowed in the future land use map of 
the comprehensive plan. The Supreme 
Court could not support such a guaran- 
tee.36 

The court reasoned that a 
comprehensive plan “is intended to 
provide for the future use of land, 
which contemplates a gradual and or- 
dered growth.”37 The land use designa- 
tions on a future land use map offer a 
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variety of alternative densities and 
intensities of land use, all of which are 
consistent with the comprehensive plan. 
An applicant applying for a change of 
zoning from one permitted zoning clas- 
sification to another, the court said, is 
not entitled to that change without 
proof that the present circumstances 
of the zoning are no longer reason- 
able.38 Further, the court said, “Even 
where a denial of a zoning application 
would: be inconsistent with the plan, 
the local government should have the 
discretion to decide that the maximum 
density should not be allowed, provided 
the local governmental body approves 
some development that is consistent 
with the plan.”°9 All such decisions by 
the local government must be “sup- 
ported by substantial, competent 
evidence.”40 

The Supreme Court held that once a 
landowner or applicant has satisfied 
the initial burden of showing that a 
proposed rezoning is consistent with 
the comprehensive plan and all proce- 
dural requirements of the zoning ordi- 
nance, the burden shifts to the local 
government to demonstrate that, if the 
application is to be denied, maintaining 
the existing zoning classification of the 
property accomplishes a legitimate pub- 
lic purpose.*! Stated another way, the 
court said, “The board will now have 
the burden of showing that the refusal 
to rezone the property is not arbitrary, 
discriminatory, or unreasonable:”42 Ob- 
viously, this is a much easier burden 
for local officials to satisfy than the 
“presumptively entitled” burden sug- 
gested by the Fifth DCA.*8 

By holding that findings of fact on 
the record will not be required, the 
Supreme Court appears to be signaling 
that, while land use decisions are quasi- 
judicial, a strict application of court- 
room rules, procedures, and practices 
will not be required. Nevertheless, by 
affixing the label “quasi-judicial” to 
rezonings, the court has transformed 
what used to be considered an exercise 
of almost pure legislative discretion 
into an adjudicatory determination of 
an individual’s rights to the use of 
property under the comprehensive plan. 
In so doing, the court has implicated 
many of the procedural safeguards that 
traditionally adhere to quasi-judicial 
proceedings. Thus, it has been reported 
that several local governments around 
the state have begun to require swear- 
ing of witnesses, cross-examinations, 


and other trappings of courtroom pro- 
cedure. Applying such courtroom pro- 
cedures to land use decisions at the 
local government level unnecessarily 
burdens both the applicant and the 
local government, and the court seemed 
to suggest that these procedures should 
not be required. 


Ex Parte Communications 

One area that is particularly impor- 
tant to local elected officials, and for 
which the Snyder court provided no 
guidance, is the degree to which per- 
sons may speak to an elected official 
about a rezoning prior to a public 
hearing without violating the prohibi- 
tion against ex parte communication 
in quasi-judicial proceedings expressed 
in Jennings v. Dade County, 589 So. 
2d 1337 (Fla. 3d DCA 1991), rev. de- 
nied, 598 So. 2d 75 (Fla. 1992). There, 
a property owner sought a variance to 
operate an oil change business on land 
adjacent to Jennings’ parcel. The appli- 
cant hired a lobbyist to help him with 
the variance procedure. While the ap- 
plication was pending before the local 
government, Jennings never tried to 
establish that the lobbyist communi- 
cated with commissioners prior to the 
variance hearing; however, after the 
variance was granted by the county 
commission, Jennings filed an action 
for declaratory and injunctive relief, 
alleging that ex parte communication 
did take place in violation of his right 
to due process. The circuit court dis- 
missed the complaint, finding it stated 
no cause of action.44 

The Third District Court of Appeal 
reversed, declaring that ex parte lobby- 
ing of elected officials prior to a public 
hearing on land use decisions is inher- 
ently improper and subjects the deci- 
sion to being stricken down on appeal 
as a violation of due process.45 The 
Jennings court recited the four basics 
of due process in a quasi-judicial set- 
ting: notice and opportunity to be heard; 
ability to present evidence; right to 
cross-examine witnesses; and right to 
be informed of all the facts on which 
the decision was based.4® The court 
then effectively added a fifth element 
to quasi-judicial due process, an unlob- 
bied decisionmaker, saying ex parte 
communications in such a setting are 
anathema but also remarking: 
However, we recognize the reality that 


commissioners are elected officials in which 
capacity they may unavoidably be the re- 


cipients of unsolicited ex parte communica- 
tions regarding quasi-judicial matters they 
are to decide. The occurrence of such a 
communication does not mandate automatic 
reversal. Nevertheless, we hold that the 
allegation of prejudice resulting from ex 
parte contacts with the decision makers in 
a quasi-judicial proceeding states a cause 
of action.*7 


Jennings is, therefore, actually a 
cause-of-action case. It holds that a 
party who alleges ex parte communica- 
tion in a complaint, and proves that 
the communication took place, creates 
a presumption of prejudicial effect un- 
der the rules of evidence.48 The burden 
then shifts to the decisionmaker (or 
allies) to prove the communication was 
not prejudicial; that is, that the decision- 
making process was not “irrevocably 
tainted so as to make the ultimate 
judgment of the agency unfair, either 
as to an innocent party or to the public 
interest that the agency was obliged 
to protect.”49 

The factors Jennings said should be 
weighed in a court’s “equitable discre- 
tion” to determine if injustice has been 
done by ex parte communication indi- 
cate that the typical constituent’s re- 
marks to a local official pose little 
danger of violating its edict. The court 
said relevant considerations would in- 
clude: 

1) The gravity of the communica- 
tions. 

2) Whether the communications in- 
fluenced the ultimate decision. 

3) Whether the improper communi- 
cator benefitted from the decision. 

4) Whether the contents of the com- 
munication were unknown to opposing 
parties, who therefore had no chance 
to respond. 

5) Whether vacating the tainted de- 
cision and remanding it for further 
consideration would serve a useful pur- 
pose.50 


The reactions to Jennings, which has 
yet to be cited in another case as 
precedent on the ex parte communica- 
tion issue, have varied.5! Some local 
government attorneys now advise 
elected officials not to discuss land use 
applications with either the applicant 
or other parties prior to public hear- 
ings. Some local government elected 
officials, relying upon advice of coun- 
sel, are now refusing to meet with 
applicants before hearings. These de- 
velopments are preliminary indicators 
that strenuously applying courtroom 
principles to local government public 


hearings on land use decisions may be 
inherently inconsistent with some as- 
pects of representative government. The 
practice of disallowing ex parte discus- 
sions may cut off many routes of mean- 
ingful access to government and elected 
officials. 


Unanswered Questions 

At the same time the Snyder decision 
changes some of the old rules, it also 
raises many new questions. For in- 
stance, what constitutes the kind of 
“legitimate public purpose” that can 
serve as the basis of a local govern- 
ment’s denial of a zoning application? 
Is it as broad as the local government’s 
police power? What kind of evidence 
must a local government present to 
satisfy its burden of showing that a 
rezoning denial is not arbitrary, dis- 
criminatory, or unreasonable? Ifa land- 
owner applies for a rezoning of prop- 
erty from an existing zoning category 
that is now inconsistent with the 
comprehensive plan, to a maximum- 
density use that is consistent with the 
comprehensive plan, how can the local 
government at once deny the applica- 
tion, yet approve a less intense zoning 
category? In this circumstance, how 
does the local government establish 
by competent, substantial evidence that 
the “down zoning” serves a “legitimate 
public purpose”? 

Why is it necessary to limit procedu- 
rally a landowner’s access to rezoning 
by initially requiring proof that the 
existing zoning is no longer reason- 
able? Would it not be more consistent 
with comprehensive planning concepts, 
the most efficient use of land, and 
maximum flexibility for landowners to 
simply make available to them all 
zoning categories that are consistent 
with the plan and reasonable under 
the circumstances, with discretion still 
retained by the local government sub- 
ject to the “arbitrary, discriminatory, 
or unreasonable” standard? 

What kind of evidence must an appli- 
cant be prepared to present as proof 
that the existing zoning is no longer 
reasonable? If the local government 
asserts that the existing zoning should 
be maintained because it serves a le- 
gitimate public purpose, and the appli- 
cant then presents competent, sub- 
stantial evidence that the denial of the 
application does not serve a legitimate 
public purpose, does the reviewing court 
revert to the “fairly debatable” test, 
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thus deferring to the judgment of the 
local government? 


Suggested Approaches 

Until the courts provide further gui- 
dance, one way to approach rezoning 
proceedings is to rely on existing prece- 
dents for quasi-judicial decisions based 
on competent substantial evidence 
made by administrative agencies.®? Per- 
haps the most important of these in a 
local land use context, especially when 
the meaning of textual provisions of 
comprehensive plans is at issue, is the 
doctrine that an agency’s interpreta- 
tion of its own rules is entitled to great 
deference so long as it is reasonable.** 
Taking this concept and all other is- 
sues discussed in this article into ac- 
count, the authors suggest the fol- 
lowing reactions to the realities of 
Snyder (and Jennings) for the follow- 
ing players: 


Applicants and Their Attorneys 

1) Insist on the basics of due process: 
notice, presentation of evidence, cross- 
examination, and a relatively neutral 
decisionmaker. 

2) Do not insist that witnesses be 
sworn unless you are convinced that a 
hotly contested issue of fact is determi- 
native. 

3) Make arrangements for a verba- 
tim transcript of the record, including 
the identification of speakers from the 
audience and the recording of their 
comments. 

4) Study all relevant portions of the 
plan, not just the land use map desig- 
nation. 

5) If possible, retain experts on the 
issues raised by the rezoning. Consider 
including a planner, an engineer, a 
traffic expert, and an environmental 
scientist as appropriate in the circum- 
stances. Along with the reports and 
statements of the local government’s 
staff, the testimony of these experts 
may be the only competent substantial 
evidence in the record. 

6) Meet with the government profes- 
sional staff from the beginning. Be 
responsive to their reasonable requests 
for information. When possible, resolve 
problems identified by staff before the 
hearing stage. Staffs report and rec- 
ommendation may be determinative. 

7) Meet with potential objectors. 
Plans usually leave much room for 
compromise. Take advantage of it. If 
you succeed in persuading objectors, 
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your problems may be over. If you do 
not, you gain information and appear 
reasonable for making the effort. 

8) Do not attempt to lobby local 
decisionmakers in the sense of trying 
to “sell” them on the application. Doing 
so subjects any approval to reversal for 
a defect in procedure and lack of due 
process. Do consider communicating 
with decisionmakers to seek out con- 
cerns or problems they may have with 
the application, so that you may pre- 
pare adequately for the public hearing. 
Request that your communications (a 
letter, or notes or a recording from a 
meeting) be made a part of the public 
record before the public hearing so that 
all parties have access to them. 

9) Even though it no longer involves 

purely legislative discretion, the rezon- 
ing process will still invoke the exer- 
cise of local government planning discre- 
tion. Prepare to argue for the exercise 
of discretion in your favor. As one court 
said: 
[I]t is not enough that Sunbelt’s proposal is 
consistent with what Lee County planners 
envision as the eventual buildout of this 
area. One must also look to the present 
character of the area, which is reflected in 
the existing zoning classification. This as- 
pect of the comprehensive plan represents, 
in effect, a future ceiling above which devel- 
opment should not proceed. It does not give 
developers carte blanche to approach that 
ceiling immediately, or on their private 
timetable, any more than a city or county 
is entitled to view its planning and zoning 
responsibilities as mere make-work.*4 


10) Donot make frivolous complaints 
about ex parte contacts. For example, 
do not challenge the “comment in the 
grocery store.” Do ask decisionmakers 
to reveal any extensive meetings they 
have had with affected parties or oppo- 
nents. 

11) Look for ways to get the local 
government’s discretion operating in 
your favor. Show that the land is 
unsuited for its current zoning; point 
out surrounding more intensive zon- 
ings; present evidence and arguments 
establishing change of circumstances 
in the area; use references to favorable 
plan provisions; cite economic de- 
velopment objectives of the plan and 
State Comprehensive Plan. 

12) Remind the decisionmaker that 
popular sentiment is no basis for de- 
nial. The decision must be based on the 
competent evidence adduced at hear- 
ing. 

13) If you lose, do not use the proce- 
dure in F.S. §163.3215 to challenge 


the denial. You must seek review un- 
der common law certiorari, as for other 
quasi-judicial decisions.*> Your record 
will be the record accumulated before 
and at the hearing. Remember that in 
such certiorari actions, your initial 
petition must contain all your legal 
arguments, and you have 30 days to 
file. Time is of the essence, and the 
decision whether to appeal should be 
made early on, since timely filing is a 
jurisdictional issue. 

14) If you win, the rezoning may be 
challenged by substantially affected 
persons under F.S. §163.3215. This 
procedure involves the filing of a veri- 
fied complaint with the local govern- 
ment within 30 days after the decision 
itself, not the reduction of the decision 
to writing;®® a 30-day response period 
for the government (which the appli- 
cant should help prepare or review); 
and then a 30-day period for the chal- 
lenger to file a de novo action for relief 
in circuit court. Obviously, timing and 
standing will be critical issues. 


interest Groups, Citizens, 
and Their Attorneys 

1) Insist on the basics of due process: 
notice, presentation of evidence, cross- 
examination, and a relatively neutral 
decisionmaker. 

2) Do not insist that witnesses be 
sworn unless you are convinced that a 
hotly contested issue of fact is determi- 
native. 

3) Study all relevant portions of the 
plan, not just the land use map desig- 
nation. 

4) Use government employees as low- 
cost experts on the issues raised by the 
rezoning. Consider finding a planner, 
an engineer, a traffic expert, and an 
environmental scientist. If they are 
public employees and their testimony 
will be favorable, but they will not 
appear voluntarily, ask the decision- 
maker to subpoena them. 

5) Meet with the government profes- 
sional staff from the beginning. Give 
them concrete information (not emo- 
tional opinions) about your concerns. 
Help them gather information. Do not 
treat them as the enemy. Their report 
and recommendation may be determi- 
native. 

6) Meet with the potential appli- 
cant. You are much more likely to get 
concessions before a hearing than after 
it. Realize that it will take time and 
resources to challenge a rezoning. 


7) Do not attempt to “lobby” local 
decisionmakers in violation of the pro- 
hibitions in Jennings. Do not expect 
responses on the merits. Respect the 
difficult position of the local official 
under the law. Express concerns and 
opinions in a general way, and do not 
get into disputed issues of fact. It is 
probably permissible to say, “I believe 
Rezoning X is inconsistent with the 
character of the neighborhood”; it prob- 
ably is not to say “X violates the code 
because it is within 100 feet of a 
church.” Do not blame the decision- 
maker for restrictions placed on him 
or her by the courts. 

8) The rezoning process will still 
invoke the exercise of local government 
planning discretion. Give the local gov- 
ernment reasons at the hearing to 
exercise that discretion in your favor. 

9) Do not make frivolous complaints 
about ex parte contacts. For example, 
do not challenge routine greetings be- 
tween decisionmakers and applicants. 
Do ask decisionmakers to reveal any 
extensive meetings they have had with 
applicants or their representatives. 

10) Look for ways to get the local 
government’s discretion operating in 
your favor. Show that the land is 
unsuited for more intensive use; point 
out surrounding uses that could be 
disrupted; use references to favorable 
plan provisions; show that an economi- 
cally reasonable use of the property 
can be made under its current zoning. 

11) Respect the fact that popular 
sentiment is not a legitimate basis for 
denial. Rezoning is a legal process, not 
a popularity contest. The local govern- 
ment has no choice but to base its 
decision on the competent evidence 
presented at the hearing. 

12) If you wish to create the right 
to challenge a negative decision or the 
right to participate in an applicant’s 
appeal, make sure you or your organi- 
zation has standing as a substantially 
affected person under F.S. §163.3215 
or as otherwise provided by law. Make 
your objections known in detail at the 
public hearing. 

13) If you win, the applicant may 
appeal the denial by common law cer- 
tiorari to the circuit court. Make sure 
you are made a part of that proceeding. 

14) If you lose, the rezoning may be 
challenged by substantially affected 
persons under F.S. §163.3215. This 
procedure involves the filing of a veri- 
fied (sworn) complaint with the local 


government within 30 days after the 
decision itself, not the reduction of the 
decision to writing;>’ a 30-day response 
period for the government; and then a 
30-day period from receipt of the gov- 
ernment’s response (or from expiration 
of the government’s time if no response 
is issued) for the challenger to file a 
de novo action for relief in circuit court. 
Obviously, timing, standing, and knowl- 
edge of process will be critical issues. 


Local Government 
Officials and Their Attorneys 

1) Provide the basics of due process: 
notice, presentation of evidence, cross- 
examination, and a demonstrably neu- 
tral decisionmaker. 

2) Do not be persuaded that wit- 
nesses must be sworn in. They do not 
have to be sworn in. Consider it only 
when you are convinced that a hotly 
contested issue of fact is determinative 
and you need sworn testimony. 

3) Study all relevant portions of the 
plan, not just the land use map desig- 
nation. 

4) Use government employees from 


other agencies as low-cost experts on 
the issues raised by the rezoning. Con- 
sider a planner, an engineer, a traffic 
expert or an environmental scientist 
at FDOT, DEP, DCA, or—especially— 
the regional planning councils. If their 
testimony will be favorable but they 
will not appear voluntarily, subpoena 
them. (Prepare a form subpoena to 
compel attendance at the hearing simi- 
lar to a court subpoena, but signed by 
the chief elected official. Make subpoe- 
nas available to all interested persons.) 

5) Have staff prepare a briefing pa- 
per and recommendation before the 
hearing. Their report and recommen- 
dation may be determinative. 

6) Advise the decisionmaker of the 
guidelines set forth in Jennings in 
writing and by word of mouth. 

7) Donot allow yourself to be swayed 
or influenced by constituents toward a 
particular decision. If you are a deci- 
sionmaker, make sure that any con- 
tacts with the applicant or others are 
disclosed at the public hearing. Make 
and keep notes (or a recording) of any 
such discussions and, if requested, have 
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them entered into the official file for 
the application. Ask citizens and appli- 
cants to respect the difficult position 
of the local official under the law. 
Express concerns and opinions in a 
general way, and do not get into dis- 
puted issues of fact. Attribute your 
difficulties to the court cases on point, 
especially Jennings. 

8) Even though it is no longer a 
purely legislative decision, the rezon- 
ing process still has ample room for 
planning discretion. Under the cases, 
you are allowed to keep in place a 
zoning less intense than the maximum 
stated in the plan, if there is a valid 
public purpose for doing so.5® However, 
remember that the plan is your land 
use constitution. You should be pre- 
pared to abide by it, or change it. 

9) Donot be intimidated by frivolous 
complaints about ex parte contacts. At 
the same time, put any significant 
contacts you had on the record at the 
beginning of the hearing. Also, state 
for the record that you will base your 
decision on the evidence presented, not 
on any ex parte comments and not on 
numbers of people for or against a 
proposal. 

10) Respect the fact that popular 
sentiment is not a legitimate basis for 
denial.59 Rezoning is a legal process, 
not a popularity contest. Announce 
before and at each meeting that the 
decision will be determined by compe- 
tent evidence presented at the hearing. 
Announce that, under caselaw, popular 
opposition cannot be used to deny a 
request. At the same time, explain that 
comments will be considered as evi- 
dence if they relate to the merits of the 
case. Also, do not neglect the therapeu- 
tic and democratic value of full debate. 

11) If you deny a rezoning brought 
by the applicant, the applicant may 
appeal the denial by common law cer- 
tiorari to the circuit court. Make sure 
you are made a part of that proceeding, 
and that your record has been built at 
the hearing. 

12) Third parties may challenge de- 
cisions under the procedure in F.S. 
§163.3215 described above. As part of 
that procedure, take the time to defend 
your decision in a written response to 
any verified complaint filed with the 
local government as a prerequisite to 
a court case. Many local governments 
merely let the 30-day response time 
run without issuing an answer. Your 
defense document is a good opportunity 


to explain the reasoning behind the 
decision, as well as a chance to show 
citizens you care about their opinions. 

13) If you care about being able to 
defend your decision, put it in writing. 
A draft order with findings and conclu- 
sions should be prepared for considera- 
tion and entered at the conclusion of 
the hearing. 

14) Consider holding two meetings, 
or a meeting and a workshop, on each 
application. The first gathering can be 
used to ask questions, get information, 
and discuss issues. The second can be 
used to finalize an order. 

15) Seriously consider using a hear- 
ing examiner as part of the process. It 
makes sense politically and legally. 
The examiner could be a staffer or 
(more preferably) someone from out- 
side with more independence. The ex- 
aminer could prepare a proposed order 
that would go to the local governing 
board for the final exercise of discre- 
tion. Realize, however, that the 
examiner’s findings of fact cannot be 
changed unless they are unsupported 
by competent substantial evidence. 
Also, be wary of giving final order 
authority to the examiner. One of the 
reasons people participate in govern- 
ment and vote is so their voices can be 
heard by those they elect (or even vote 
against). 

16) Memorialize the procedure you 
select in a formal policy, resolution, or 
ordinance. If you set up a hearing 
examiner system, make sure it is con- 
sistent with your plan and zoning ordi- 
nances. 


Conclusion: Vigilance 

The bottom line of Snyder is that a 
local government’s denial of a rezoning 
can no longer be sustained on appeal 
on the basis that the local govern- 
ment’s decision is “fairly debatable.” 
It is not enough for an applicant to 
show that the rezoning application is 
consistent with the comprehensive plan 
and meets the reasonable requirements 
of the zoning ordinance. The applicant 
must also be prepared to show that the 
existing zoning is no longer reasonable, 
and must be prepared to counter asser- 
tions that some “legitimate public pur- 
pose” precludes the approval of the 
applied-for zoning category. Local gov- 
ernments must be careful to observe 
the strictures of Jennings and must 
worry about being responsive to consti- 
tuents while still exercising a quasi- 
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judicial role in land use cases. Citizens 
groups must come to grips with a much 
more formalized procedure and with 
an unbroken string of cases holding 
that popular opposition is not sufficient 
grounds to deny a rezoning. Undoubt- 
edly, the questions raised by Snyder 
will continue to appear in rezoning 
appeals and will have to be resolved 
by further appellate decisions. Those 
involved in the rezoning process should 
watch closely for these further develop- 
ments.0 
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112 So. 2d 838, 839 (Fla. 1959), in which 
the court upheld the city’s denial of a 
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5th D.C.A. 1992) (en banc), a Fifth DCA 
panel of Judges Griffin and Cobb and Chief 
Judge Goshorn (dissenting) quashed a trial 
court’s ruling that a denial to rezone a 
parcel from agriculture to commercial use 
was arbitrary, unreasonable, and confisca- 
tory. In doing so, it applied the fairly 
debatable standard to the county’s legisla- 
tive decision. On rehearing en banc Judge 
Griffin wrote an opinion, concurred in by 
Judge Dauksch, finding that the trial judge 
erred by substituting the zoning authority’s 
judgment with his own, instead of merely 
ensuring that competent substantial evi- 
dence in the record supported the decision 
in light of the “fairly debatable standard.” 
Id. at 572. Judges Harris and Cobb con- 
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and Diamantis concurred in result only, 
Judge Cowart and Chief Judge Goshorn 
dissented without opinion, although they 
were on the panel that decided Snyder only 
five months earlier. Judge Sharp’s concur- 
ring opinion in Lust disagreed with the 
standard of review used and closed by 
stating: 

“In view of the obvious mass confusion 
at the appellate level (at least in the Fifth 
District) as to what standard of review the 
reviewing court should apply to a zoning 
case, I hope our Florida Supreme Court will 
take jurisdiction in an appropriate case and 
instruct us on these matters. We obviously 
need some help!” 
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Id. at 576 (punctuation in original). 

Two months after Lust, the Fifth. re- 
enunciated the quasi-judicialness of zoning 
decisions in ABG Real Estate Development 
Co. v. St. Johns County, 608 So. 2d 59, 61 
(Fla. 5th D.C.A. 1992), citing Snyder as the 
“controlling case.” Judge Cobb wrote the 
opinion (concurred in by Chief Judge 
Goshorn, but in result only by Judge Sharp) 
which quashed a trial court decision affirm- 
ing the county’s denial of a PUD rezoning. 
In doing so, the court applied Snyder’s 
presumption of entitlement and its clear-and- 
convincing burden of proof. It said the 
county failed to show the requested zoning 
was inconsistent with the comprehensive 
plan. 

How can Snyder, Lust, and ABG be recon- 
ciled without suggesting that the Snyder 
opinion was temporarily misplaced in cham- 
bers? See Gougleman, supra note 30. They 
can be reconciled by recognizing that Snyder 
and ABG dealt with a different aspect of 
rezonings than Lust. The first two dealt 
with zoning in a quasi-judicial context; that 
is, deciding whether the zoning was consis- 
tent with the plan. The Lust case, on the 
other hand, dealt with zoning from the 
aspect of whether it was “arbitrary, unrea- 
sonable and confiscatory,;’ Orange County 
v. Lust, 602 So. 2d at 570, which is an 
evaluation of the merits of the legislative 
judgment of the local government. In fact, 
consistency with the plan was not even an 
issue in Lust because it was an “undisputed 
fact that the proposed rezoning is inconsis- 
tent with the County’s Growth Manage- 
ment Plan.” Id. at 571. This trilogy of cases 
merely indicates that “fairly debatable” is 
still viable when the constitutionality of 
zoning (not its consistency with a plan) is 
at issue. 

Even the Supreme Court made a mid- 
course correction in Snyder. Its October 7 
opinion said when an existing zoning desig- 
nation is proven to serve a legitimate public 
purpose, the landowner’s sole recourse is to 
show that the zoning is “confiscatory and 
thereby constitutes a taking.” 18 Fla. L. 
Weekly at S525. Brevard County moved for 
clarification because, under Dade County v. 
National Bulk Carriers, 450 So. 2d 213 (Fla. 
1984), invalidation (not compensation), is 
the proper remedy under Florida law. In its 
December 7 corrected opinion the court 
simply said, “If the Board carries its burden, 
the application should be denied.” But see 
Tom Pelham, Supreme Court Revises Snyder 
Opinion, FLorwa PLANNING 7 (Feb. 1994), for 
the proposition that National Bulk Carriers 
is no longer good law. 
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to a land use case is similarly unprece- 
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party is trying to prove another party guilty 
of civil fraud. See Allen v. School Board of 
Dade County, 571 So. 2d 568, 569 (Fla. 3d 
D.C.A. 1990); 27 Fia. Jur. 2d Fraud §§100- 
104. 

32 See Gougelman, supra at note 30; Board 
of County Commissioners of Brevard County 
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v. Snyder, Florida Supreme Court, Case No. 
79,720, Briefs of Amici Curiae 1000 Friends 
of Florida, Florida League of Cities, and 
Broward County, Hillsborough County, and 
Florida Association of Counties. Others sub- 
mitting amicus briefs included the Florida 
Department of Community Affairs, the At- 
torney General, Osceola County, the Florida 
Homebuilders Association, and Thomas G. 
Pelham. 

33 Snyder, 627 So. 2d at 474-476. 

34 Td. at 475. 
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tered in administrative law, sustains a 
judicial or quasi-judicial decision if there is 
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See Heifetz v. Department of Business Regu- 
lation, 475 So. 2d 1277, 1281 (Fla. ist 
D.C.A. 1985) (declaring a limitation on an 
agency’s authority to overturn a hearing 
officer’s findings in a §120.57 hearing). 

36 Snyder, 627 So. 2d at 474-475. 

37 Id. at 475 (emphasis in original). 

38 Td. 

Td. 

Id. 

41 Td. at 476. 

42 Id. 

43 Snyder v. Board of County Commis- 
sioners of Brevard County, 595 So. 2d at 81. 

44 Jennings v. Dade County, 589 So. 2d 
1337, at 1339-1340 (Fla. 3d D.C.A. 1991), 
rev. denied, 598 So. 2d 75 (Fla. 1992). 

4 Id. 

46 Id. at 1840-1341. 

47 Td. at 1341 (citations omitted). 

48 Td.; see Fia. Star. §90.304. 

= Jennings, 589 So. 2d at 1341-1342. 

Id. 


51 The case was discussed in AGO 92-48 
(June 11, 1992), but the opinion said the 
decision at issue was not quasi-judicial 
because it was “not a decision that legally 
determines the substantial interests of any 
party.” 1992 ANNUAL Report OF THE ATTORNEY 
GENERAL 133, 134. 

52 These are typically decisions deemed 
to arise out of “proceedings in which the 
substantial interests of a party are deter- 
mined by an agency.” Fia. Star. §120.57. 
These include decisions on environmental 
permitting and comprehensive plan compli- 
ance with state law. See, e.g., Sheridan v. 
Deep Lagoon Marina, 576 So. 2d 771 (Fla. 
1st D.C.A. 1991); B & H Travel Corp. v. 
Dept. of Community Affairs, 602 So. 2d 1362 
(Fla. 1st D.C.A. 1992); Environmental Coa- 
lition of Florida, Inc. v. Broward County, 
586 So. 2d 1212 (Fla. 1st D.C.A. 1991). 

53 See Department of Business Regulation 
v. Martin County Liquor, Inc., 574 So. 2d 
170 (Fla. 1st D.C.A. 1991). 

54 Lee County v. Sunbelt Equities II, 619 
So. 2d 996, 1008 (Fla. 2d D.C.A. 1993) 
(emphasis in original). 

55 Parker v. Leon County, 627 So. 2d 476 
(Fla. 1993), reversing, Parker v. Leon County, 
601 So. 2d 1223 (Fla. 1st D.C.A. 1992). 

56 Board of Trustees of the Internal Im- 
provement Trust Fund v. Seminole County, 
628 So. 2d 593 (Fla. 5th D.C.A. 1993). 

Id. 
58 Snyder, 627 So. 2d at 475. 
59 See Ellis, supra, note 3. 
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MEDICAL MALPRACTICE REFORM AS 
Part oF HEALTH CARE REFORM 


he United States is cur- 
rently engulfed in a major 
national debate about fun- 
damental changes in the 
way that health care is financed and 
delivered to the public. The proper 
aims of any comprehensive health care 
reform ought to be improvement in the 
features of accessibility of services, 
quality assurance, and affordability. 
Accessibility, quality, and affordabil- 
ity also should be guiding principles 
in the consideration of potential 
changes in the legal system for han- 
dling iatrogenic (medically caused) in- 
juries to patients that are included in 
most of the main health reform propos- 
als currently on the political table or 
likely to be placed there in the near 
future.! Physicians and other health 
care providers generally argue that the 
present medical malpractice system, 
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and the clinical practice environment 
it engenders, has negative conse- 
quences. The system may damage 
accessibility by driving physicians out 
of practice or at least away from cer- 
tain specialties and geographic loca- 
tions. It may imperil quality by 
encouraging overuse of various tests 
and procedures, diverting scarce time 
and energy away from important pa- 
tient care activities, and injecting dis- 
trust into the physician/patient re- 
lationship. The malpractice system also 
has negative repercussions for afford- 
ability by driving up the price of medi- 
cal care to consumers and third party 
payers.? 

The price of medical care is inflated, 
it is suggested, by two elements that 
must be passed on to the consumer or 
insurer: a) liability insurance premi- 
ums and b) the excessive tests and 


procedures that comprise negative “de- 
fensive medicine.” In 1990, malpractice 
insurance premiums equalled $7 bil- 
lion, or one percent (at that time) of 
total health care spending.? The Ameri- 
can Medical Association estimates that 
the combination of insurance premi- 
ums plus negative defensive medicine 
accounts for three percent of health 
dollars,* while the high profile national 
consulting firm Lewin-VHI estimated 
in a study conducted for the National 
Medical Liability Reform Coalition that 
defensive medicine savings from “com- 
prehensive malpractice reform” would 
be approximately $4.3 billion in year 
one and $35.8 billion in years one 
through five.5 Affordability problems 
also raise obvious access implications 
for individuals. 

Virtually every state legislature ex- 
perimented in the mid-1970’s® and 


. 
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again in the mid-1980’s with a con- 
glomeration of legislative changes 
concerning the operation of the tort 
system in adjudicating claims of medi- 
cal malpractice.’? These changes were 
enacted by legislators who were con- 
vinced, erroneously according to a num- 
ber of critics,® that malpractice “crises” 
in existence threatened access to, and/ 
or the quality and affordability of, 
medical care. Some of this legislation 
was gutted by the courts on constitu- 
tional grounds, but most parts sur- 
vived. Despite these widespread leg- 
islative experiments, as we rapidly 
approach the mid-1990’s the level of 
physician anxiety (abroad? as well as 
in the United States) about the tort 
system and its ramifications for clini- 
cal practice and medical economics!® 
remains intense. 

Malpractice reform is a key “hot 
button” political issue for the medical 
profession today.!! Practically every 
medical organization in the country is 
on record demanding action.!? It is 
highly probable that some significant 
changes in the malpractice system will 
be enacted on a national scale by 
Congress as the political price paid for 
purchasing physician support for other 
aspects of the larger health care reform 
package which a growing segment of 
industry and the American public seem 
to be demanding. Thus, a window of 
opportunity (as well as potential dan- 
ger) in this arena appears to be at 
hand. 


Major Health Care Reform Bills 

Given the federal nature of Ameri- 
can government, most of the systemic 
provisions contained in legislation in- 
troduced in the 103rd Congress take 
the form of monetary incentives or 
command and control requirements op- 
erating on the states to act legisla- 
tively, as opposed to direct, immediate 
federal action. It is likely that the 
ultimate congressional product will con- 
sist of some combination—and not 
necessarily a logically cohesive one—of 
these various proposals. 

President Clinton’s Health Security 
Act,}8 introduced by Sen. Mitchell (S. 
1757) and Rep. Gephardt (H.R. 3600), 
imposes a national system of managed 
competition, universal coverage with a 
comprehensive benefits package, and 
payment through a combination of man- 
datory employer participation and con- 
sumer assessments. In terms of mal- 
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practice reform, it proposes that re- 
gional alliance health plans and cor- 
porate alliance health plans must adopt 
alternative dispute resolution (ADR) 
methods consisting of arbitration, me- 
diation, and/or early offers of settle- 
ment, which a medical malpractice 
claimant must exhaust before proceed- 
ing to trial.14 A malpractice claimant 
must submit with the initial complaint 
a certificate of merit from a qualified 
expert affirming the merit of the 
claim.!5 Plaintiffs’ attorneys’ contin- 
gency fees would be limited to one- 
third of any recovery.'6 There would 
be a mandatory damage offset for a 
plaintiff's recovery from any collateral 
financial sources,!7 and defendants 
would be able to choose periodic pay- 
ment of awards according to a court- 
approved schedule.!8 There would be 
federal funding of state demonstration 
projects on the feasibility of enterprise 
liability, which would make the spon- 
soring health care entity (e.g., hospital, 
health maintenance organization, pre- 
ferred provider organization), rather 
than the individual health professional, 
solely liable for tort damages.19 

Finally, there would be federal fund- 
ing of a pilot program for states to 
apply formal clinical practice guide- 
lines or parameters to the defense of 
medical malpractice liability actions.2° 
To the great dismay of organized medi- 
cine,?! the President’s plan omits any 
reference to a cap or limit on malprac- 
tice recoveries by plaintiffs, either com- 
pletely or for the noneconomic com- 
ponent of damages. 

The American Health Security Act, 
sponsored by Sen. Wellstone (S. 491) 
and Rep. (and physician) McDermott 
(H.R. 1200), would establish a single 
payer (i.e., government) national health 
insurance system. This bill contains 
no provisions relating to medical mal- 
practice. 

The Managed Competition Act, spon- 
sored by Sen. Breaux (S. 1579) and 
Reps. Cooper and Grandy (H.R. 3222), 
would provide individuals with the 
opportunity to buy health insurance 
through purchasing groups, with a stan- 
dard benefits package. This bill in- 
cludes mandatory alternative dispute 
resolution as a precondition to trial,?2 
requirement of a certificate of merit 
and other new procedural items,?° a 
$250,000 noneconomic damages limita- 
tion and direction of all punitive dam- 
ages to the state rather than the 


plaintiff,24 abolition of joint and sev- 
eral liability,25 periodic payment of 
future damages,”° limitation of attor- 
neys’ contingency fees,27 a shortened 
and stricter statute of limitations for 
malpractice actions,”® and a clear and 
convincing standard of proof for obstet- 
rics cases.29 

The Affordable Health Care Now Act, 
sponsored by Sen. Lott (S. 1533) and 
Rep. Michel (H.R. 3080), offers indi- 
viduals the option to buy private health 
insurance, optional individual retire- 
ment accounts for medical purposes, a 
mandate for employers to offer but not 
necessarily pay for insurance for em- 
ployees, facilitation of small employers 
to form voluntary purchasing groups, 
and an unspecified benefits package. 
In terms of malpractice reforms, this 
bill calls for caps of $250,000 on the 
noneconomic portion of malpractice 
awards.°° Punitive damages would re- 
quire clear and convincing evidence 
and would be paid to the state rather 
than to the plaintiff.2! Initial resolu- 
tion of malpractice claims would be 
through ADR systems to be established 
by the Attorney General.*? The bill also 
includes periodic payment for future 
losses over $100,000,33 limits on attor- 
neys’ contingency fees,34 abolition of 
joint and several liability in medical 
malpractice actions,*5 and an absolute 
seven-year statute of limitations begin- 
ning on the date of the alleged injury.3& 
There is a requirement of clear and 
convincing evidence of negligence in 
obstetrics cases,27 mandatory risk man- 
agement participation by health care 
professionals and providers,38 and 
grants for research and professional 
and public education about health care 
risk management.®9 

The Comprehensive Family Health 
Access and Savings Act, sponsored by 
Sen. Gramm (S. 1807), and Rep. Armey 
(H.R. 3918), would give individuals the 
option to buy private health insurance 
(with no standard benefits package 
specified) and to put money into medi- 
cal individual retirement accounts to 
buy catastrophic coverage, small em- 
ployers the choice to form purchasing 
groups for insurance purposes, and 
employers a requirement to offer but 
not pay for employee insurance. Its 
malpractice provisions are very similar 
to those found in the Lott/Michel bill. 
The same description of malpractice 
provisions may be applied to the Health 
Equity and Access Reform Today Act, 


sponsored by Sen. Chafee (S. 1770) and 
Rep. Thomas (H.R. 3704). This latter 
bill would require everyone to pur- 
chase their choice of standard benefits 
or catastrophic health insurance by the 
year 2000, allow small employers to 
form purchasing groups, and require 
employers to offer but not pay for 
employee health insurance. 

Besides these bills, the Senate GOP 
Task Force on Health Care released a 
report on October 13, 1993. The report 
called for mandatory participation of 
malpractice litigants in alternative dis- 
pute resolution systems established by 
the states. The challenger to an ADR 
system result who does less well at 
trial would be responsible for paying 
all subsequent legal fees. Noneconomic 
damages would be capped at $250,000, 
and there would be mandatory collat- 
eral source offset and periodic payment 
of future damages. Half of punitive 
damages would go to the state. Other 
features of this report include: a short- 
ened, absolute statute of limitations for 
malpractice actions; abolition of joint 
and several liability; and practice guide- 
lines creating a rebuttable presump- 
tion that the acceptable standard of 
care was followed by the physician. 

In addition, several malpractice re- 
form bills not linked to broader health 
reform measures have been introduced 
in the 103rd Congress. These include 
the Medical Care Injury Compensation 
Reform Act (H.R. 1572) and the Medi- 
cal Malpractice Liability Reform Act 
(H.R. 1625). 


Evaluating 
Malpractice Reforms 

In evaluating the desirability of par- 
ticular medical malpractice reform pro- 
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posals, a central difficulty is lack of 
clear agreement about the goals or 
criteria against which evaluation 
should occur.4° Competing, sometimes 
potentially inconsistent, evaluation cri- 
teria have been suggested in this re- 
gard. One possible measure is fewer 
malpractice claims filed. Others might 
include: reduced severity of judgments 
and settlements; lowered liability in- 
surance premiums; more efficient reso- 
lution of claims;*! and more accurate 
resolution of claims. Additional criteria 
are more predictable resolution of 
claims, and better quality care.42 Addi- 
tional difficulties in the medical 
malpractice area are methodological 
shortcomings encountered in doing pol- 
icy-relevant health services research 
utilizing the only large existing data 
bases, namely, insurance carriers’ 
claims records,*? and the prevailing 
general ignorance about the way that 
the tort system actually functions in 
practice.*4 

To the extent that reliable and rigor- 
ous studies have been conducted, there 
appears to be a strong degree of con- 
sensus on one point. Among the inter- 
ventions that might be characterized 
as “tinkering” with the extant tort 
system, the most consistently effective 
(as measured by reduced frequency 
and severity of claims and lowered 
insurance premiums) is legislative set- 
ting of a cap or limit on the amount of 
monetary damages awardable at trial.*5 
Not surprisingly, caps on total awards 
appear to be even more efficacious than 
caps only on the noneconomic portion 
of damages.*® There also is modest 
evidence from the experience of a num- 
ber of states over the past two decades 
of “success” (measured in the same 
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way) following from three other types 
of malpractice reform: the abolition or 
refinement of the traditional collateral 
source rule;4? shortening the malprac- 
tice statute of limitations; and imple- 
menting formal risk management pro- 
grams.*® 

Data regarding the tangible impact 
of other interventions, including aboli- 
tion or restriction of joint and several 
liability, placing caps on attorneys’ 
contingency fees,*9 and allowing peri- 
odic payment of future damages, are 
much more ambiguous.®° It also is 
unclear the extent to which a particu- 
lar combination of specific interven- 
tions may make a significant difference. 
Certainly, the state-enacted reforms 
of the 1970’s and 1980’s have done 
little to dispel the climate of defensive- 
ness, distrust, and uncertainty that 
pervades much of the medical commu- 
nity in response to perceptions and 
misperceptions about the malpractice 
phenomenon.*! 

In addition to these “tinkering” pos- 
sibilities, current federal bills, schol- 
arly commentary, and advocacy organi- 
zations call for several, essentially un- 
proven, more systemic or radical 
changes. These include: alternative dis- 
pute resolution (ADR) mechanisms of 
various types;>2 legislative or judicial 
adoption of compliance with clinical 
practice guidelines or parameters cre- 
ated by professional associations and/ 
or government agencies such as the 
federal Agency for Health Care Policy 
and Research (AHCPR) as available 
defenses against claims of substandard 
care;>3 and no-fault systems in their 
numerous variations.54 Some of the 
assumptions underlying these sugges- 
tions, such as the belief that medical 
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defendants would benefit by removing 
malpractice cases from consideration 
by lay juries, are controversial if not 


outright dubious.®® 
One kind of reform that was given a 
prominent place in early iterations of 


Continued from page 6 

an extremely tough time digesting the 
sermonizing of President Patricia Seitz 
in the President’s Page of the March 
Bar Journal. 


These do-gooders on the Supreme 
Court and within the Bar who cease- 
lessly push their social agendas under 
the guise of “public service” have lost 
sight of a fundamental truth of 
practicing law in the State of Florida. 
We are coerced, by threat of incarcera- 
tion, to be members of The Florida Bar 
if we want to practice our trade in this 
state. Although criticism of govern- 
ment finds sanctuary in the First 
Amendment, our indentured status em- 
boldens the Supreme Court to respond 
to our complaints by flippantly asking 
us to get down on bended knee in 
gratitude for their benevolence in al- 
lowing us to practice our trade in this 
state. The Bar, with a captive group 
to “serve,” has followed the same pat- 
tern of every bureaucracy in history. 
We must pay dues to be members in 
good standing of the Bar. If we are not 
in the club and practice our trade, we 
can be thrown in prison. With such a 
dependable income stream, the Bar 
bureaucracy grows geometrically, cre- 
ates new and innovative ways to spend 
our money, and then comes back to us 
to complain that it has been so efficient 
inventing ways to spend our money 
that it now needs even more of our 
money for its proliferation of “public 
service” projects. 


The Florida Bar could be a good 
thing if it limited its goals to promoting 
the efficient administration of justice 
and protecting the public from unscru- 
pulous or incompetent lawyers. The 
Florida Supreme Court could be a good 
thing if it spent more time deciding the 
legal issues of the citizens of Florida 
and less time at speaking engagements 
complaining about how overworked it 
is. Can’t we all just get back to work? 


Garry D. ADEL 
Ocala 
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Detecting Work Place 
Violence 

In their March 1994 article, George 
Barford and Kaiwen Tseng advocate 
the use of psychological tests by em- 
ployers in predicting which employees 
or potential employees will commit 
violence in the work place. Among the 
tests the authors mention is “the Per- 
sonnel Reaction Blank, designed to 
measure the ‘wayward impulse’; and 
the Personnel Decisions, Inc., Employ- 
ment Inventory, designed to measure 
‘employee deviance’” The authors go 
on to mention that the tests are not 
reliable predictors of work place vio- 
lence, but conclude that these tests 
“may be one of the few tools left at 
present for an employer seeking to 
prevent potential work place violence 
and problematic behavior.” Their use 
by employers may violate employees’ 
legal rights, the authors warn, but if 
challenged by employees, the authors 
advise employers they have a “compel- 
ling interest” in administering the tests. 

May I make a suggestion? Instead 
of violating employees’ legal rights un- 
der the Americans with Disabilities 
Act, and invasion of privacy law, why 
not educate supervisors and managers 
to use tact and empathy when training, 
disciplining, or discharging an em- 
ployee? Viewing employees as potential 
deviants with wayward impulses is the 
surest way I know to set the stage for 
work place violence. 


Marcia S. CoHEN 
St. Petersburg 


The Florida Bar Journal welcomes 
letters to the editor. Letters should 
be no longer than 350 words, and 
may be edited. Letters may be 
directed to “Letters to the Editor,” 
The Florida Bar Journal, 650 
Apalachee Parkway, Tallahassee, 
Florida 32399-2300. 


the President’s plan, but that was 
relegated to demonstration project 
status in the bill as finally introduced, 
was enterprise liability.56 The pur- 
ported advantages of this approach 
are: a reduction in health profession- 
als’ personal anxiety and expense; in- 
centives for tighter quality controls 
(i.e., risk reduction) at the institutional 
or organizational level; and lowering 
of transaction costs of the malpractice 
system by reducing the number of 
actors involved in litigation. 

Both proponents and critics explain 
that enterprise liability is de facto in 
effect already in many health care 
delivery settings under common law 
principles of corporate liability, vicari- 
ous liability, nondelegable duties, and 
apparent or ostensible agency. Since 
1990, the British National Health Serv- 
ice has indemnified its consultants.5” 
Supporters of enterprise liability in 
this country claim that it makes sense 
to expand the concept to the entire 
health care system, since this would 
not be a disruptive, radical change. 
Opponents argue that this fact is pre- 
cisely enterprise liability’s chief weak- 
ness. Namely, rather than constituting 
meaningful reform, it may merely 
represent a shell game, shifting (not 
eliminating or even reducing) exposure 
and the locus of defensive behavior. 
Indeed, it is contended by some that 
enterprise liability would actually en- 
courage more litigation, by offering as 
the defendant a faceless, impersonal 
entity in place of a flesh-and-blood 
physician or other health care profes- 
sional with whom the patient may 
have had a favorable relationship. 

Other criticisms are the difficulty of 
administering the enterprise liability 
doctrine where multiple, overlapping 
health care entities were involved in 
the patient’s care and, most tellingly 
from the AMA’s perspective, jeopardy 
of a severe loss of physician autonomy 
and leadership in clinical standard set- 
ting. Miller and Harrison have specu- 
lated that an unspoken basis for oppo- 
sition to individual physician immunity 
is the fear of lost business by physician- 
owned liability insurance companies.*® 


Obstacles to 
Malpractice Changes 

Although various alterations to the 
traditional tort system have been en- 
acted in spurts at the state level since 
the mid-1970’s to address the perceived 
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successive malpractice crises, a num- 
ber of obstacles have impeded wide- 
spread enactment of comprehensive, 
coordinated strategies in this realm. 
These obstacles (many of which have 
been alluded to above) include®? a di- 
vergence of views about the proper 
goals of a malpractice claims resolution 
system and reforms of that system, as 
well as disagreement about the extent 
to which the current system is meeting 
or failing to satisfy its goals. There also 
may be disagreement over the effec- 
tiveness of specific reform or alterna- 
tive strategies, i.e., over “what works.” 
The fact that the current U.S. tort 
system implicitly functions, with the 
unspoken but strong endorsement of 
many public policymakers and influ- 
encers, as a residual substitute for an 
adequate first-party adversity or social 
insurance system further complicates 
the picture. The federal nature of Ameri- 
can government necessitates state-by- 
state legislative action. Other confound- 
ing factors are the tendency of the 
courts to invalidate legislative or regu- 
latory tort reforms on constitutional 
grounds, antitrust laws that have im- 
peded aggressive efforts at medical 
self-policing, and the pluralistic nature 
of the American political power struc- 
ture. Perhaps the most powerful brake 
on reform has been the extremely emo- 
tional content of the malpractice de- 
bate over the years, leading to accurate 
observations that, “Adversarial dia- 
logue between physicians and attor- 
neys, rather than objective data, has 
informed the political and legislative 
debate over medical malpractice:”®° 


Conclusion 

Medical malpractice reform bills have 
been introduced in Congress consis- 
tently over at least the past decade.®! 
Today, however, the political impera- 
tive for advocates of extensive reform 
of the American health care financing 
and delivery system to legislatively 
yoke that general reform with changes 
in the system for resolving compensa- 
tion claims based upon medically in- 
duced patient injuries presents a real 
window of public policy opportunity. 
The process of change no doubt will 
continue to be incremental, and surely 
malpractice reform can constitute only 
one element in the elusive quest for a 
health care system that achieves an 
acceptable combination of access, qual- 
ity, and affordability. Nonetheless, it 


remains an indispensable piece of the 
larger health care puzzle. 
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The power and 


Before Elihu Root, the early twentieth-century American statesman, 
won the Nobel Peace Prize, before he served as cabinet member under two 
presidents, before his stint as chief U.S. counsel, he was a practicing 
attorney. And he was a good one. A client of his is said to have proclaimed, 
“Elihu Root is my lawyer. Rather than telling me what I can’t do, he tells 
me how to do what I want to do.” 

Today, almost a century later, we, as attorneys, could learn a lot from 
this New York lawyer — in his relationship with his clients, his immense 
wisdom, his constructive approach to the practice of law, an approach that, 
later in his career, would serve him well in representing this nation’s 
international interests. 

During his early years in practice, Elihu Root wasn’t merely a lawyer; 
he was also known as a counselor at law. As such, he was an enabler. He 
helped his clients do what they wanted to do. He spent time with his clients 
to identify and understand their needs, then he set about meeting those 
needs. When his clients’ desires ran counter to his principles and ethics 
as counselor, he would tell them so. Then he steadfastly remained loyal 
to those principles and ethics, even if it meant losing clients. The irony 
is, he lost very few. That’s because he was in tune with his clients from 
the outset, and understood that most, at their core, were sustained by the 
moral and ethical guidance that only a counselor could provide. 

In the intervening years, “counselor” has slowly disappeared from the 
stationery and business cards of many practicing lawyers. Along with this 
demise has been a gradual recasting of the role of attorneys. There’s less 
concern today with understanding and guiding clients, and more attention 
to the ill-tempered, win-at-any-cost aggressiveness that now defines so 
much of the practice of law. We believe the profession’s shift away from 
counselor is one reason for the present-day decay of lawyer image. 

As lawyers, we hold in our hands the power to resurrect our roles 
as counselors. We can begin by re-tooling our approach to client relation- 
ships, by helping clients understand their own needs, and by taking action 
on our clients’ behalf to meet those needs, guided always by sound, 
ethical principles. 

Use that power. And the glory, ultimately, again can be ours. 
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The 1993 Amendments 
the Federal Rules 
Civil Procedure 
How the Changes Will Affect Your Life 


he amendments to the Fed- 

eral Rules of Civil Proce- 

dure, which took effect De- 

cember 1, 1993, changed 
many procedural aspects of federal 
court practice. These amendments ap- 
ply to all civil actions commenced after 
December 1, 1993, and “insofar as just 
and practicable, all proceedings in civil 
cases then pending”! Of particular 
concern to practitioners will be the 
effect of the changes on service of 
process, disclosure and discovery, 
scheduling, pretrial conferences, 
and claims for attorneys’ fees. This 
article provides a summary of 
these changes and their effect on 
federal court civil procedure and 
practice. 


Service of Process 

The recent changes to Rule 4 of the 
Federal Rules of Civil Procedure ex- 
pand the benefits to a plaintiff who 
serves a summons on a defendant by 
U.S. mail.2 Although the previous rule 
permitted service by mail, the new rule 
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by Theodore J. Hamilton 


provides specific requirements to ob- 
tain a waiver of service and also pro- 
vides a defendant with specific benefits 
upon accepting service by mail and 
waiving formal service.’ Further, Rule 
4 now states that a defendant properly 
served by mail who fails to comply with 
a request for waiver of service should 
bear the plaintiff's cost in effecting 
service on the defendant. These costs 
shall include attorneys’ fees associated 
with the motion required to collect the 
costs of service.4 

The new rule provides specific re- 
quirements to effectuate service by 
mail.5 Your client’s primary concern 
upon receipt of service by mail will be 
whether the service by mail is proper 
and in the proper form. First, the use 
of service by mail cannot be used to 
effectuate service on government enti- 
ties, infants, or incompetent persons.® 
Second, the rule allowing service by 
mail states that in order for the mail- 
ing of the notice of action and the 
accompanying waiver of service to be 
in proper form, they: 


(A) shall be in writing and shall be 
addressed directly to the defendant, if an 
individual, or else to an officer or managing 
or general agent (or other agent authorized 
by appointment or law to receive service of 
process) of a defendant subject to service 
under subdivision (h); 

(B) shall be dispatched through first-class 
mail or other reliable means; 

(C) shall be accompanied by a copy of the 
complaint and shall identify the court in 
which it has been filed; 

(D) shall inform the defendant, by means 
of a text prescribed in an official form 
promulgated pursuant to Rule 84, of the 
consequences of compliance and of a failure 
to comply with the request; 

(E) shall set forth the date on which the 
request is sent; 

(F) shall allow the defendant a reasonable 
time to return the waiver, which shall be 
at least 30 days from the date on which the 
request is sent, or 60 days from that date if 
the defendant is addressed outside any 
judicial district of the United States; and 

(G) shall provide the defendant with an 
extra copy of the notice and request, as well 
as a prepaid means of compliance in writ- 
ing.’ 

In most cases, it will be to your 
client’s benefit to accept service of 
process by mail. The waiver of service 


. 
1 
Art by Joe McFadden : 


allows 60 days to file a responsive 
pleading or motion as opposed to the 
normal 30 days when served by mar- 
shal, deputy marshal, or court desig- 
nee.’ Further, the waiving of the serv- 
ice of the summons upon receipt by 
mail does not waive any objection to 
venue or to the jurisdiction of the court 
over the person or subject matter.9 In 
addition, the waiving of formal service 
avoids the potential imposition of costs 
and attorneys’ fees which may be asso- 
ciated with any subsequent service by 
the marshal, deputy marshal, or court 
designee. !° 

In most cases, if a client receives 
service of a federal civil suit by mail 
and the plaintiff has followed the provi- 
sions of Rule 4(d), it is advisable to 
accept such service and waive formal 
service of process. This will avoid the 
potential imposition of attorneys’ fees 
and costs and will extend the time 
required for the filing of an answer. 


Rule 11 

Under Rule 11, the unrepresented 
party or attorney signing a pleading, 
written motion, or other paper is also 
certifying that to the best of the per- 
son’s knowledge, information, and be- 
lief, formed after an inquiry reasonable 
under the circumstances: 

(1) it is not being presented for any 
improper purpose, such as to harass or to 


cause unnecessary delay or needless in- 
crease in the cost of litigation; 

(2) the claims, defenses, and other legal 
contentions therein are warranted by exist- 
ing law or by a nonfrivolous argument for 


Now where did I see 
that article? 


To research previously pub- 
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the extension, modification, or reversal of 
existing law or the establishment of new law; 

(3) the allegations and other factual con- 
tentions have evidentiary support or, if 
specifically so identified, are likely to have 
evidentiary support after a reasonable op- 
portunity for further investigation or dis- 
covery; and 

(4) the denials of factual contentions are 
warranted on the evidence or, if specifically 
so identified, are reasonably based on a lack 
of information or belief. 


The changes to Rule 11 are intended 
to broaden the scope of the obligation 
of all parties to ensure the just, speedy, 
and inexpensive resolution of all ac- 
tions, while also reducing the number 
of Rule 11 motions presented to the 
court.!1 As a consequence of this goal, 
the amendments to Rule 11 have sub- 
stantially expanded the section of the 
rule dealing with sanctions.!2 Unlike 
the old Rule 11, new Rule 11(c)(2) 
specifically provides for sanctions which 
may include penalties or “if imposed 
on motion and warranted for effective 
deterrence, an order directing payment 
to the movant of some or all of the 
reasonable attorney’s fees and other 
expenses incurred as a direct result of 
the violation.”!5 In addition, the new 
rule gives the court authority to hold 
a law firm jointly responsible for viola- 
tions of Rule 11 committed by its 
partners, associates, and employees. !4 

The court, on its own initiative, may 
also issue an order directing an attor- 
ney, law firm, or party to show cause 
why it has not committed a Rule 11 
violation.45 Yet, unlike the sanctions 
available to the court upon the motion 
of a party, the court, acting on its own 
initiative can only impose a penalty 
payable to the court and cannot impose 
attorney fee sanctions.1® 

The amendments to Federal Rule of 
Civil Procedure 11 take much of the 
bite out of former Rule 11. The amend- 
ments are intended to encourage par- 
ties to resolve their Rule 11 disputes 
without court action. To this end, the 
amendments allow the withdrawal of 
a document claimed to have violated 
Rule 11 within 21 days after service of 
a motion for sanctions.!7 The party 
serving the motion for sanctions must 
wait a 21-day period after serving the 
motion on the opposing party before 
filing or presenting the motion to the 
court.!8 This ability to withdraw the 
frivolous document may lead to addi- 
tional filings of such documents to see 
if the documents will draw a Rule 11 
objection. Although this may increase 


the overall expenditure which your 
clients will have to undertake to ana- 
lyze these additional potentially frivo- 
lous documents filed with the court, 
the amendments to Rule 11 clarify and 
standardize the penalties and proce- 
dures under the rule.!9 This stan- 
dardization can only help to ensure 
that frivolous documents stay out of 
the federal court system. 


Discovery Rule Changes 

The recent amendments to the fed- 
eral rules have also dramatically 
changed the federal discovery rules. 
These amendments include changes to 
Rules 26 (general discovery), 30 (depo- 
sitions), 33 (interrogatories), and 37 
(discovery sanctions).2° 

e General Discovery 

Rule 26(a)(l)—The recent amend- 
ments to the federal rules have sub- 
stantially changed the general pro- 
visions regarding discovery contained 
in Rule 26. The creation of Rule 26(a)(1) 
is a dramatic change to the discovery 
rules.2! It requires that parties make 
certain initial discovery disclosures 
without a discovery request at the incep- 
tion of a lawsuit.22 These disclosures in- 
clude, among others, the disclosure of 
all experts, the disclosure of all wit- 
nesses, and a complete statement of 
opinions to be expressed by each ex- 
pert. The initial disclosures are to be 
made at, or within, 10 days after the 
initial discovery planning meeting man- 
dated by Rule 26(f).28 The planning 
meeting must be held at least 14 days 
before a scheduling conference is held 
or scheduling order is due.24 The 
scheduling order is due no later than 
90 days after the appearance of the 
defendant or within 120 days of a 
complaint served on a defendant.25 

The major changes to Rule 26(a)(1), 
however, are potentially inapplicable 
in many districts throughout the United 
States. New Rule 26(a)(1) permits each 
federal judicial district to choose wheth- 
er it will be implemented. To date, the 
Middle District of Florida has opted 
out of applying new Rule 26(a)(1), 
while the Southern and Northern dis- 
tricts have not opted out.?6 In all other 
federal districts, you will need to check 
the applicable local rules to determine 
the applicability of Rule 26(a)(1). 

Rules 26(a)(2),(3)—New Rules 
26(aX(2) and 26(a)(3) also add new 
preliminary discovery requirements. 
Yet, because these new rules do not 


contain the discretionary language of 
Rule 26(a)(1), they must be viewed as 
immediately applicable. Rule 26(a)(2) 
requires the disclosure of all experts 
to be used at trial at least 90 days 
before trial. This rule also requires the 
disclosure of rebuttal witnesses within 
30 days after the disclosure of wit- 
nesses by the opposing party.2”? Under 
new Rule 26(a)(3), opposing counsel 
must be provided with a witness list 
and copies of all exhibits 30 days before 
trial.28 Because these preliminary dis- 
closure requirements were often re- 
quired under the pretrial conference 
order of many judges, this rule will 
merely provide more uniformity among 
the judicial districts. 

Rule 26(e)—In addition to the pre- 
liminary discovery requirements of Rule 
26(a), new Rule 26(e) requires a party 
to supplement or correct a disclosure 
under certain circumstances.”9 A party 
must provide updated disclosure if in- 
formation already disclosed is “incom- 
plete or incorrect and if the additional 
or corrected information has not other- 
wise been made known to the other 
parties during the discovery process 
or in writing.”2° The supplementations 
required under this rule need not be 
made as each new item of information 
is learned but should be made at 
appropriate intervals during the dis- 
covery process.?! This rule change will 
ensure that all parties have accurate 
and complete discovery without re- 
questing updates. Hopefully, this will 
alleviate much of the need to file 
discovery requests to update past dis- 
covery requests. 

Discovery Planning Meeting Under 
Rule 26(f/—Finally, new Rule 26(f) 
provides that the parties must hold a 
discovery planning meeting at least 
14 days before a scheduling conference 
is held or before a scheduling order is 
due. At the meeting, the parties should 
discuss the initial disclosures and the 
proposed discovery plan.°2 Unlike the 
old rule, however, a report summariz- 
ing the meeting must be generated 
within 10 days after the planning meet- 
ing. In addition, the discovery meeting 
must occur before any traditional dis- 
covery methods may be utilized.*? The 
meeting and accompanying report will 
likely help to clarify and narrow the 
focus of discovery in the case. 

e Rule 33—Interrogatories 

The amendments have also modified 
the rules relating to interrogatories 


and depositions. Rule 33 as amended 
specifically limits the number of inter- 
rogatories to 25 unless the court orders 
or the parties stipulate to additional 
interrogatories.34 Former Rule 33 re- 
lied upon local rules to set such lim- 
its.35 New Rule 33 as amended also 
requires parties, when objecting to an 
interrogatory, to answer the interroga- 
tory to the extent it is not objection- 
able.°6 Finally, under Rule 26(f), no 
party may serve interrogatories until 
after the meeting of the parties under 
Rule 26(f) unless leave of the court is 
obtained.37 

e Rules 30 and 32—Depositions 

Amendments to Rule 30 and Rule 
32 have also affected the taking and 
use of depositions in federal court. Rule 
30 now limits each party to 10 deposi- 
tions and requires leave of court if any 
witness is to be deposed more than 
once.38 Videotape and other nonsteno- 
graphic recording of depositions is now 
permitted without leave of court.°9 
New Rule 30(d)(2) allows the local 
rules to limit the length of depositions 
and Rule 30(d)(1) requires objections 


to be limited and concise.*° In addition, 
depositions may not be taken before 
the 26(f) planning meeting unless a 
certification of unavailability exists or 
by order of the court.*! Further, unlike 
the old rule, the new Rule 30 specifi- 
cally sets out that an attorney may 
instruct a witness to not answer only 
when necessary to preserve a privilege, 
to enforce a limitation on evidence 
directed by the court, or to present a 
bad faith or other motion under 
430(d)(3).42 Finally, additions to Rule 
32 prohibit the use of depositions 
against one who has received less than 
11 days’ notice of a deposition and who 
has promptly filed a motion for protec- 
tive order.4? Hopefully, these rule 
changes will streamline and provide 
uniformity in the taking of depositions. 

e Rule 37—Sanctions 

The sanctions which may be imposed 
upon the failure to comply with the 
discovery rules have also been 
amended. Rule 37, as amended, pro- 
vides stiff penalties for those who do 
not provide updated discovery disclo- 
sures under Rule 26(e) and who fail to 
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provide the initial discovery under 
26(a).44 As a preliminary matter, new 
Rule 37(a)(2)(A) provides that a party 
filing a motion to compel and for sanc- 
tions under Rule 37 must certify in the 
motion that the movant has in good 
faith conferred or attempted to confer 
with the person or party failing to 
make discovery in an effort to resolve 
the situation without court action.* If 
the parties cannot resolve the issue, 
Rule 37(c)(1) now permits the court to 
enter an order requiring payment by 
the discovery rule violator of the 
amount of expenses incurred as a re- 
sult of the violation. The court may 
also preclude the testimony of certain 
witnesses who were not disclosed.*® 
Finally, the court may inform the jury 
of the failure to make the required 
disclosures.*7 Because of the severity 
of these penalties, all attorneys should 
closely follow new Rule 26(e) and the 
applicable provisions of Rule 26(a). 

e Effect of Amendments 

The discovery changes to the federal 
rules will affect all civil litigation in 
federal court. The intent of the rules 
is to expedite and reduce the cost of 
federal court litigation.4® These new 
discovery rules satisfy the objectives 
of the Rules Committee regarding dis- 
covery. First, these amendments set 
limits on discovery which a party can- 
not exceed without court approval. 
Second, the amendments require coun- 
sel to develop a cost-effective plan for 
discovery in the case.49 Although these 
goals appear to be attainable with the 
new rules, the rules may also increase 
discovery costs in certain cases by 
forcing parties to go to court to obtain 
approval for discovery beyond the lim- 
its set in the rules.®° Because the rules 
still permit broad discovery before lim- 
its apply, only parties in cases requir- 
ing extensive discovery will be affected 
by the limits. Hopefully, practitioners 
will be aware of the discovery limits 
and concise in their discovery requests. 
Narrowing the issues at the inception 
of a lawsuit under Rule 26(f) will help 
keep discovery within the new limits. 


Claims for Attorneys’ Fees 
New subdivision (d)(2) of Rule 54 
clarifies the procedures for the award 
of attorneys’ fees.5! Rule 54, as 
amended, applies to all civil actions in 
federal court except those in which fees 
are recoverable as an element of dam- 
ages (such as in a contract) or as 
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mandated under the federal rules or 
under 28 USC 1927. Rule 54(d)(2)(A) 
now requires that a claim for attorneys’ 
fees be made by motion within 14 days 
after the entry of a judgment.52 With- 
out a post-judgment motion, fees can- 
not be awarded in most cases.53 New 
Rule 54(d)(2)(B) requires the motion 
to contain specific items including a 
copy of the judgment, a copy of the 
basis for attorneys’ fees, and a state- 
ment of the amount or fair estimate of 
the amount sought.54 The court should 
determine the liability for fees and 
should also afford each side the oppor- 
tunity to file memoranda of law regard- 
ing fees.55 

The pendency of a motion for fees 
does not delay the entry of a judgment 
in the underlying case or extend the 
time for an appeal. The court does, 
however, have the option of extending 
the time to appeal the judgment under 
Federal Rule of Appellate Procedure 
4(a)(4) until the fee dispute is decided. 
This extended time to appeal applies 
only if the motion for attorneys’ fees is 
timely and if the court acts before a 
notice of appeal has been filed and 
become effective.5& 


Conclusion 

Due to their impact, the changes to 
the Federal Rules of Civil Procedure 
must be reviewed carefully. These 
changes will affect all individuals and 
entities with civil cases pending in 
federal court. These recent amend- 
ments to the federal rules seek to 
provide uniformity in many areas for- 
merly covered by local rules. In addi- 
tion, the amendments seek to simplify 
and expedite proceedings in federal 
court by controlling discovery from the 
outset of the lawsuit. Whether these 
rule changes will effectuate these goals 
remains to be seen. One thing is cer- 
tain, however, these rule changes will 
affect your life. 0 


17 Fla. L. Weekly Fed. S247. 

2 See Committee Note to Fen. R. Cu. P. 
4(d)(5) as amended. (The plaintiff obtains 
the benefit of avoiding the costs of effecting 
formal service and also has the ability to 
obtain the costs, including reasonable attor- 
neys’ fees of seeking to obtain costs of 
service.) 


3 Fep. R. Civ. P. 4(d)(2) as amended. See 


Committee Note to Fep. R. Civ. P. 4(d). (The 
benefits to defendants who accept mail 
service include the avoidance of the taxa- 
tion of costs and also an extended time to 
file an answer from 30 to 60 days from 
receipt of the summons.) 

47d. 

5 Id. Rule 4(d) as amended is as follows: 
“(d) Waiver of Service; Duty to Save Costs 
of Service; Request to Waive. 

“(1) A defendant who waives service of a 
summons does not thereby waive any objec- 
tion to the venue or to the jurisdiction of the 
court over the person of the defendant. 

“(2) An individual, corporation, or associa- 
tion that is subject to service under subdi- 
vision (e), (f) or (h) and that receives notice 
of an action in the manner provided in this 
paragraph has a duty to avoid unnecessary 
costs of serving the summons. To avoid 
costs, the plaintiff may notify such a defen- 
dant of the commencement of the action and 
request that the defendant waive service of 
a summons. The notice and request 

“(A) shall be in writing and shall be 
addressed directly to the defendant, if an 
individual, or else to an officer or managing 
or general agent (or other agent authorized 
by appointment or law to receive service of 
process) of a defendant subject to service 
under subdivision (h); 

“(B) shall be dispatched through first- 
class mail or other reliable means; 

“(C) shall be accompanied by a copy of 
the complaint and shall identify the court 
in which it has been filed; 

“(D) shall inform the defendant, by 
means of a text prescribed in an official 
form promulgated pursuant to Rule 84, of 
the consequences of compliance and of a 
failure to comply with the request; 

“(E) shall set forth the date on which 
the request is sent; 

“(F) shall allow the defendant a rea- 
sonable time to return the waiver, which 
shall be at least 30 days from the date on 
which the request is sent, or 60 days from 
that date if the defendant is addressed 
outside any judicial district of the United 
States; and 

“(G) shall provide the defendant with 
an extra copy of the notice and request, as 
well as a prepaid means of compliance in 
writing. 

“Tf a defendant located within the United 
States fails to comply with a request for 
waiver made by a plaintiff located within 
the United States, the court shall impose 
the costs subsequently incurred in effecting 
service on the defendant unless good cause 
for the failure be shown. 

“(3) A defendant that, before being served 
with process, timely returns a waiver so 
requested is not required to serve an answer 
to the complaint until 60 days after the date 
on which the request for waiver of service 
was sent, or 90 days after that date if the 
defendant was addressed outside any judi- 
cial district of the United States. 

“(4) When the plaintiff files a waiver of 
service with the court, the action shall 
proceed, except as provided in paragraph 
(3), as if a summons and complaint had 
been served at the time of filing the waiver, 
and no proof of service shall be required. 


“(5) The costs to be imposed on a defen- 
dant under paragraph (2) for failure to 
comply with a request to waive service of a 
summons shall include the costs subse- 
quently incurred in effecting service under 
subdivision (e), (f), or (h), together with the 
costs, including a reasonable attorney’s fee, 
of any motion required to collect the costs 
of service.” 

7 FED. R. Civ. P. 4(d)(2) as amended. 

Id. 

8 Fep. R. Civ. P. 4(d)(3) as amended. 
9 Fep. R. Civ. P. 4(d)(1) as amended. 

10 Td. 

11 See Committee Notes to Fen. R. Civ. P. 
44. 

12 Rule 11(c) provides: 

“(c) Sanctions. If, after notice and a 
reasonable opportunity to respond, the court 
determines that subdivision (b) has been 
violated, the court may, subject to the 
conditions stated below, impose an appro- 
priate sanction upon the attorneys, law 
firms, or parties that have violated subdi- 
vision (b) or are responsible for the viola- 
tion. 

“(1) How Initiated. 

“(A) By Motion. A motion for sanctions 
under this rule shall be made separately 
from other motions or requests and shall 
describe the specific conduct alleged to 
violate subdivision (b). It shall be served as 
provided in Rule 5, but shall not be filed 
with or presented to the court unless, within 
21 days after service of the motion (or such 
other period as the court may prescribe), the 
challenged paper, claim, defense, conten- 
tion, allegation, or denial is not withdrawn 
or appropriately corrected. If warranted, the 
court may award to the party prevailing on 
the motion the reasonable expenses and 
attorney’s fees incurred in presenting or 
opposing the motion. Absent exceptional 
circumstances, a law firm shall be held 
jointly responsible for violations committed 
by its partners, associates, and employees. 

“(B) On Court’s Initiative. On its own 
initiative, the court may enter an order 
describing the specific conduct that appears 
to violate subdivision (b) and directing an 
attorney, law firm, or party to show cause 
why it has not violated subdivision (b) with 
respect thereto. 

“(2) Nature of Sanction; Limitations. A 
sanction imposed for violation of this rule 
shall be limited to what is sufficient to deter 
repetition of such conduct or comparable 
conduct by others similarly situated. Sub- 
ject to the limitations in subparagraphs (A) 
and (B), the sanction may consist of, or 
include, directives of a nonmonetary nature 
and order to pay a penalty into court, or, if 
imposed on motion and warranted for effec- 
tive deterrence, an order directing payment 
to the movant of some or all of the reason- 
able attorneys’ fees and other expenses 
incurred as a direct result of the violation. 

“(A) Monetary sanctions may not be 
awarded against a represented party for a 
violation of subdivision(b)(2). 

“(B) Monetary sanctions may not be 
awarded on the court’s initiative unless the 
court issues its order to show cause before 
a voluntary dismissal or settlement of the 
claims made by or against the party which 
is or whose attorneys are, to be sanctioned. 


“(3) Order. When imposing sanctions, the 
court shall describe the conduct determined 
to constitute a violation of this rule and 
explain the basis for the sanction imposed.” 

13 Pep. R. Civ. P. 11(c)(2) as amended. 

14 Pep. R. Civ. P. 11(c)(1) as amended. 

15 Rep. R. Civ. P. 11(c)(1)(B) as amended. 

16 Committee notes to Rule 11. 

17 Rep. R. Civ. P. 11 as amended. 

18 Td, 

19 Td. See 7 Fla. L. Weekly Fed. S261, J. 
Scalia dissent. 

20Fep. R. Civ. P. 26, 30, 33 and 37 as 
amended. 

21 Pep. R. Civ. P. 26(a)(1) as amended. 

22 Td. 


23 Id. 

24Fep. R. Civ. P. 26(f) as amended; the 
scheduling order under Rule 16(b) is due 
no later than 90 days after the appearance 
of the defendant or within 120 days of a 
complaint served on a defendant. 

25 Id. 

26 Middle District Case No. 93-173-Misc- 
J; Northern District Civil Justice and Delay 
Reduction Plan dated November 19, 1943; 
Southern District clerk’s office. 

27 Fep. R. Civ. P. 26(a)(2) as amended. 

28 Fep. R. Civ. P. 26(a)(3) as amended. 

29 Fep. R. Civ. P. 26(e) as amended. 

30 Td. 

31 Official Comment to Rule 26(e). 
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ATTORNEY FOR THE MIDDLE DISTRICT OF FLORIDA, INVESTIGATING 
AND PROSECUTING CASES IN AREAS OF BANK, ENVIRONMENTAL, 
PROCUREMENT, BANKRUPTCY AND HEALTH CARE FRAUD; AN FBI 
AGENT IN FLORIDA AND TEXAS; SPECIAL ASSISTANT U.S. ATTORNEY 
FOR THE WESTERN DISTRICT OF TEXAS; ASSISTANT STATE ATTORNEY, 
FOURTH JUDICIAL CIRCUIT OF FLORIDA; AND, SUPERVISORY 
ASSISTANT U.S. ATTORNEY FOR THE SOUTHERN DISTRICT OF TEXAS, 
ORGANIZED CRIME/DRUG ENFORCEMENT TASK FORCE. 


The Law Firm of 


BARRY A. COHEN, PA. 
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Don’t Forget! 
Cutoff for Address Changes in 
Directory is July 1. 


In the Rules Regulating The Florida Bar effective January 1, 1992, 
Chapter 1, Paragraph 1-3.3 states: 

“Official Bar Address: Each member of The Florida Bar shall 
designate an official bar mailing address and business telephone 
number. \f the address given is not the physical location or street 
address of the principal place of employment, then such information 
shall also be given. Each member shall promptly notify the executive 
director of any changes in any information required by this rule.” 
(Emphasis added) 

The information maintained on individual members is public informa- 
tion. The files are open to public inspection upon request. The 
computer system which retains all information is capable of listing only 
one address and one telephone number. The business address and 
business telephone number are preferred to a home address or 
telephone. However, if a member is not employed, is retired or for 
some reason does not have a business address, then a physical 
location must be listed. If a post office box is given, a physical location 
is also required. 

The following form in printed for assistance of members in complying 
with the rule. Please list any changes or corrections in your address 
or telephone number. 


Mail to The Florida Bar, Membership Records Dept., 650 Apalachee 
Parkway, Tallahassee, FL 32399-2300. 


Attorney Number 


Name 


Physical Address/Street 


P.O. Box (if any) 


City/State/Zip 


Business Phone (Area Code) Number 


Signed 


32 Fep. R. Civ. P. 26(f) as amended. 

33 Td. 

34 Fep. R. Civ. P. 33(a) as amended. 

35 Official Comment to Rule 33 as 
amended. 

36 Fep. R. Civ. P. 33(b) as amended. 

37 Fep. R. Civ. P. 26(f) as amended. 

38 Fp. R. Civ. P. 30(2)(B) as amended. 

39 Fep. R. Civ. P. 30(b) as amended. 

40 Fep. R. Civ. P. 30(d) as amended. 

R. Civ. P. 30(a\(2)A) and 
30(a)(2)(C) as amended. 

42 Td. 

43 Pep. R. Civ. P. 32 as amended. 

44 Rep. R. Civ. P. 37(c) as amended. 

45 Fep. R. Civ. P. 37(a)(2)(A) as amended. 

46 Fep. R. Civ. P. 37(c)(1) as amended. 

47 Td. 

48 Committee Notes to Rule 30. 

49 Td. 

50 See 7 Fla. L. Weekly Fed. S261, J. 
Scalia dissent. 

51 Fep. R. Civ. P. 54 as amended. 

52 Fep. R. Civ. P. 54(d)(2) as amended. 

53 Id. 

54 Td. 

55 Fep. R. Civ. P. 54(d)(2)(C) as amended. 

56 Frep. R. Civ. P. 58 as amended. (An 
appeal is perfected by filing a proper notice 
of appeal. Walleck v. Hudspeth, 128 F.2d 
843 (CA Kan. 1942).) 


Theodore J. Hamilton is an associ- 
ate in the Tampa law firm of Gib- 
bons, Smith, Cohn & Arnett, 
practicing in the areas of insurance 
defense and commercial litigation 
in both state and federal court. Mr. 
Hamilton received his B.A. from 
Vanderbilt University in 1988 and 
his J.D., with honors, in 1991 from 
the University of Florida College of 
Law, where he served as develop- 
ment editor of the University of 
Florida Journal of Law and Public 
Policy. 
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Two Special Offers From 
The Employee-Owners Of Avis 
Exclusively For Members Of 


The Florida Bar 


Case Closed! 
Avis 
For Great 


8 
Memb er B I) fi major airports, Roving Rapid Return” lets you 
e depart with a printed receipt in seconds if 


When it comes to bar association member 
benefits, Avis always rules in your favor. “We try 
harder” by offering you low, competitive daily 
business rates along with special discounts for 
both business and leisure rentals. 

And just for the record, now you can enjoy 
valuable offers like a free upgrade and $10 off a 
weekly rental. See the coupons below for details. 

As a bar association member, you'll also 
appreciate our many convenient airport 
locations and time-saving services that make 
renting and returning an Avis car fast and easy. 
With an Avis Wizard® Number and an advance 
reservation, Avis Express” lets you bypass busy 
rental counters at over 70 U.S. and Canada 

airport locations. And during peak periods at 


you are a credit card customer and require 
no modifications to your rental charges. 

At Avis, justice is served every day. To take 
advantage of the offers below, call your travel 
consultant or the Avis Special Promotion number 
toll free: 1-800-831-8000. Be sure to mention 
your Avis Worldwide Discount (AWD) number: 


A421600 


A Free Avis Upgrade! 
Terms and Conditions 
Coupon valid for a one-time, one-car-group upgrade on an Intermediate 
(Group C) through a Full Size 4-door (Group E) car. Maximum upgrade to 
Premium (Group G). Offer valid on daily, weekend and weekly rates only. 
Coupon must be surrendered at time of rental; one per rental. Coupon 
valid at Avis corporate and participating licensee locations in the 
contiguous U.S. Cars and upgrades are subject to availability at 
time of rental. An advance reservation with request for upgrade is 

- required. Renter must meet Avis age, driver and credit requirements. 
Minimum age is 25. 
Rental Sales Agent Instructions 
At Checkout: 
Assign customer a car one group higher than car group reserved. 
Upgrade to no higher than Group G. Charge for car group reserved. 
In AWD, enter number printed below. In CPN, enter number printed 
below. Complete this information: 


RA# Rental Location 

Attach to COUPON tape. 

AWD #A421600 A V/ AY 
CPN #UUGC117 
Offer Expires 8/31/94 We try harder: 


$10 Off Weekly Rates 


Terms and Conditions 
Offer valid on an Intermediate (Group C) through a Full Size 4-door 
(Group E) car for a 5-day minimum rental at weekly rates. Coupon must be 
surrendered at time of rental; one per rental. May be used in conjunction 
with bar association special rates and discounts. May not be used in 
conjunction with any other coupon, promotion or offer. Coupon valid at 
Avis corporate and participating licensee locations in the contiguous U.S. 
Offer not available during holiday and other blackout periods. Offer may 
not be available on all rates at all times. Cars subject to availability. Taxes, 
local government surcharges and optional items, such as LDW, additional 
driver fee and refueling, are extra. Renter must meet Avis age, driver and 
credit requirements. Minimum age is 25. 
Rental Sales Agent Instructions 
At Checkout: 
In AWD, enter number printed below. In CPN, enter number printed below. 
Complete this information: 
# 


Attach to COUPON tape. 


Rental Location 


AWD #A421600 A V/ AY 
CPN #MUGB034 
Offer Expires 8/31/94 We try harder: 
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Finally a Concrete Decision: 
The Supreme Court 
Florida Ends the Confusion 
Surrounding the Economic 
Loss Doctrine 


by Lynn E. Wagner and Richard A. Solomon 


n 1987, the Supreme Court of 

Florida aligned itself with the 

majority of courts throughout 

the nation by holding that 
purely economic losses caused by a 
defective product are not recoverable 
in tort in the absence of personal injury 
or damage to property other than to 
the product itself. Florida Power & 
Light Co. v. Westinghouse Electric 
Corp., 510 So. 2d 899 (Fla. 1987). De- 
spite the seemingly clear holding in 
Florida Power & Light, however, courts 
and practitioners throughout Florida 
struggled with the doctrine’s applica- 
tion thereafter, resulting in a body of 
confusing and often conflicting deci- 
sions.! 

The primary areas of debate and 
confusion after Florida Power & Light 
concerned: 1) whether the doctrine ap- 
plies if the plaintiff also is barred from 
suing the named defendant in contract 
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due to an absence of contractual privity 
between them; 2) whether the doctrine 
applies if its application leaves the 
plaintiff with no alternative means to 
recover its economic losses from the 
named defendant in tort or contract; 
and 3) whether the doctrine applies to 
ordinary consumers or only to commer- 
cial entities like those in Florida Power 
& Light. 

Substantial debate also arose after 
Florida Power & Light concerning the 
precise meaning and application of the 
two recognized exceptions to the doc- 
trine: the so-called “personal injury” 
and “other” property exceptions. That 
debate concerned whether the personal 
injury exception is triggered if a prod- 
uct creates a risk of personal injury, 
but does not cause actual injury, and 
whether the “other” property exception 
applies literally, defeating application 
of the doctrine if the focal product 


damages any tangible property “other” 
than itself. 

Unfortunately, the divergent appli- 
cations of the doctrine after Florida 
Power & Light meant that some liti- 
gants were allowed to recover purely 
economic losses in tort despite the 
Supreme Court’s pronouncement in Flor- 
ida Power & Light, while others were 
spared such liability, depending to a 
large extent on where their actions 
were venued.? The uncertainty of re- 
sult this created was beyond rational 
explanation. Litigants, practitioners, 
and courts were left to await another 
Florida Supreme Court decision clari- 
fying the doctrine. 

Fortunately, some six years after 
Florida Power & Light, the opportunity 
was presented to the Supreme Court 
in Casa Clara Condominium Associa- 
tion, Inc. v. Charley Toppino & Sons, 
Inc., 620 So. 2d 1244 (Fla. 1993). Mak- 
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ing the most of this chance to clarify 
the doctrine, the court brought an end 
to much of the conflict and confusion 
that had plagued the doctrine since 
Florida Power & Light. More impor- 
tantly, by reaffirming that the eco- 
nomic loss doctrine is an immutable 
principle of Florida jurisprudence, the 
court confirmed that the doctrine is a 
formidable defense to virtually all non- 
personal injury product liability ac- 
tions in Florida. 


Economic Losses Defined 

In the products liability context, eco- 
nomic losses are “damages for inade- 
quate value, costs of repair and re- 
placement of the defective product, or 
consequent loss of profits—without any 
claim of personal injury or damage to 
other property.”2 Such losses include 
“the diminution in the value of the 
product because it is inferior in quality 
and does not work for the general 
purposes for which it was manufac- 
tured and sold’ In other words, eco- 
nomic losses are the “disappointed eco- 
nomic expectations” of a party to a 
contract.5 

From a purely definitional point of 
view, therefore, the doctrine would 
seem to apply whenever a party at- 
tempts to recover purely economic loss- 
es in tort. Of course, if the doctrine’s 
application turned solely on such sim- 
ple, definition-driven analysis, it would 
not have been the subject of so much 
debate and countless decisions before 
Casa Clara. Indeed, when the scores 
of decisions addressing the doctrine are 
reviewed, it becomes clear that the 
courts which have considered and ap- 
plied the doctrine have not been driven 
by technical examinations of whether 
a case definitionally involves economic 
losses. Rather, they have been driven 
by an understanding of the doctrine’s 
policy underpinnings, by a realization 
that the law of contracts and the law 
of torts are designed to serve two very 
different purposes, and by the recogni- 
tion that tort law is particularly un- 
suited for resolving claims of purely 
economic losses. 


Policy Underpinnings of the 
Economic Loss Doctrine 

The Florida Supreme Court’s deci- 
sion in Casa Clara is rich with analysis 
of the underlying policy rationale of the 
doctrine. Indeed, the court clearly 
framed the central policy issue when 
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it asked: “When only economic harm 
is involved, the question becomes 
‘whether the consuming public as a 
whole should bear the cost of economic 
losses sustained by those who failed to 
bargain for adequate contract reme- 
dies. ”6 

To appreciate fully why the court 
answered that question in the nega- 
tive, however, it is necessary to first 
examine the competing policy consid- 
erations that led the Supreme Court 
to adopt the doctrine in Florida Power 
& Light. In that case, Westinghouse 
contracted with Florida Power & Light 
(FP&L) to design, manufacture, and 
furnish two nuclear steam supply sys- 
tems for installation in its power plant, 
which included six steam generators. 
After the generators began leaking, 
FP&L sued Westinghouse for breach 
of express warranty and in negligence 
to recover the costs of repair, revision, 
and inspection of the steam genera- 
tors.” 

Even though its contract with Westing- 
house no doubt included remedial pro- 
visions designed to address the dispute 
at hand, FP&L argued that its negli- 
gence claim, founded on the traditional 
tort concepts of duty, causation, and 
foreseeability, provided the appropriate 
remedy to resolve its dispute with 
Westinghouse.® To this end, FP&L con- 
tended that its contract with Westing- 
house created a tort-based duty on the 
part of Westinghouse to use reasonable 
care in the performance of its contract 
and that, even in the absence of the 
contract, tort law imposed a duty on 
Westinghouse to avoid causing it 
harm.? In effect, FP&L argued the law 
of torts superseded the terms and con- 
ditions of its contract with Westing- 
house. 

Westinghouse countered that FP&L 
could not sue it in tort to recover its 
purely economic damages, but was lim- 
ited to a remedy in contract.!° To 
support this majority view, Westing- 
house cited the U.S. Supreme Court’s 
greatly influential economic loss doc- 
trine decision in East River Steamship 
Corp. v. Transamerica Delaval, Inc., 
476 U.S. 858 (1986); the California 
Supreme Court’s seminal decision in 
Seely v. White Motor Co., 63 Cal. 2d 9, 
45 Cal. Rptr. 17, 403 P.2d 145 (1965); 
and the decisions of the First and Third 
district courts of appeal in GAF Corp. 
v. Zack Co., 445 So. 2d 350 (Fla. 3d 
DCA 1984); Cedars of Lebanon Hospi- 


tal v. European X-Ray Distributors, 
444 So. 2d 1068 (Fla. 3d DCA 1984); 
and Monsanto Agricultural Products 
Co. v. Edenfield, 426 So. 2d 574 (Fla. 
1st DCA 1982). 

In a landmark Florida decision, the 

Supreme Court of Florida agreed with 
Westinghouse, holding “contract prin- 
ciples more appropriate than tort prin- 
ciples for resolving economic loss with- 
out an accompanying physical injury 
or property damage.”!! In explaining 
the underlying rationale of the doc- 
trine, the court adopted the reasoning 
of Justice Traynor in Seely, which also 
had guided the U.S. Supreme Court in 
East River: 
The distinction that the law has drawn 
between tort recovery for physical injuries 
and warranty recovery for economic loss is 
not arbitrary and does not rest on the “luck” 
of one plaintiff in having an accident caus- 
ing physical injury. The distinction rests, 
rather, on an understanding of the nature 
of the responsibility a manufacturer must 
undertake in distributing his products. He 
can appropriately be held liable for physical 
injuries caused by defects by requiring his 
goods to match a standard of safety defined 
in terms of conditions that create unreason- 
able risks of harm. He cannot be held for 
the level of performance of his products in 
the consumer’s business unless he agrees 
that the product was designed to meet the 
consumer’s demands. A consumer should 
not be charged at the will of the manufac- 
turer with bearing the risk of physical 
injury when he buys a product on the 
market. He can, however, be fairly charged 
with the risk that the product will not 
match his economic expectations unless the 
manufacturer agrees that it will.!2 


It is clear from this passage of Seely 
that the focal point of the economic loss 
doctrine rests on an understanding of 
the different nature of the duties that 
arise under the law of contracts and 
those that are imposed by the law of 
torts. The law of contracts is designed 
to protect the expectancy interests of 
parties to private, bargained-for agree- 
ments.!3 It seeks to hold parties to 
agreements to their promises, and is 
rooted in the concept of ensuring that 
each party receives the benefit of their 
bargain. The duties implicated by the 
law of contracts arise exclusively from 
the terms of the agreement between 
the parties. 

The law of torts, on the other hand, 
is rooted in the concept of protecting 
society as a whole from physical harm.1!4 
A duty of care in tort differs signifi- 
cantly from the duties assumed by 
contract because the tort duty of care 
is imposed by law to protect society and 


does not depend on (and generally 
cannot be limited by) the private agree- 
ments of parties.5 Tort law imposes 
liability for injury-causing products on 
the manufacturers or sellers of those 
products because “public policy de- 
mands that responsibility be fixed wher- 
ever it will most effectively reduce the 
hazards to life and health inherent in 
defective products that reach the mar- 
ket.”16 It shifts the burden of loss from 
the injured party to the party who 
caused the injury, the latter of which 
is presumed to be better suited to 
prevent the injury in the first place and 
to bear the cost of remedying it.17 
Ultimately, the cost of such tort 
protection is borne by society as a 
whole in the form of higher prices for 
all goods and services.!® Specifically, 
manufacturers and service providers 
faced with the risk of tort liability will 
insure, self-insure or take other steps 
to protect themselves from the en- 
hanced risk. This cost is then passed 
on to the consuming public, raising the 
price of all goods and services. While 
the reasons for imposing this cost bur- 


den on the consuming public are justi- 
fiable in the context of products or 
services that cause actual injury to 
persons or other property, the Florida 
Supreme Court concluded in Florida 
Power & Light that such a cost simply 
was too high a price to pay when the 
claim involves purely economic los- 
ses.19 It concluded that such losses 
should be borne exclusively by the 
parties to the contract giving rise to 
the losses. 

The Supreme Court recognized that 
if it permitted FP&L to bypass its 
bargained-for agreement with Westing- 
house and, instead, allowed it to re- 
cover its purely economic losses in tort, 
the net effect would be to render the 
contract between FP&L and Westing- 
house a nullity, emasculating the Uni- 
form Commercial Code and the law of 
contracts in the process.2° Such a con- 
clusion would allow a purchaser who 
had been willing to assume the full risk 
of economic losses by purchasing goods 
or services “as is” in exchange for a 
lower price to circumvent the terms of 
its contract by simply suing in tort. 
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This would eliminate the ability of 
producers of goods and services to limit 
their exposure through contract be- 
cause purchasers would always choose 
to avoid paying a higher price for 
warranty or insurance protection, choos- 
ing instead to rely on the law of torts 
for their “warranty” protection. They 
would, in effect, receive full “warranty” 
protection without paying for it. Faced 
with this kind of exposure, producers 
of goods and services would be forced 
to raise the price of their goods and 
services to offset this new economic 
risk,?! forcing the consuming public to 
bear the very cost the individual con- 
sumer contractually agreed to forego 
in exchange for a lower price. 

Seeking to avoid the imposition of 
this unwarranted cost on the consum- 
ing public, the Supreme Court adopted 
the economic loss doctrine for the pur- 
pose of erecting a “fundamental bound- 
ary between contract law, which is 
designed to enforce the expectancy in- 
terests of the parties, and tort law, 
which imposes a duty of reasonable 
care and thereby encourages citizens 
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to avoid causing physical harm to oth- 
ers.”22 Without this fundamental bound- 
ary, tort law surely would subsume the 
law of contracts. 

The lessons of Florida Power & Light 
were clear: Parties were encouraged 
to negotiate for warranty protection or 
to purchase insurance to protect their 
economic interests because this was 
less expensive to society than forcing 
the consuming public to bear the cost 
of tort liability for purely economic 
losses. If a purchaser elected to forego 
such warranty or insurance protection 
in exchange for a lower price, it did so 
at its own risk and would not be 
allowed to disclaim unilaterally its con- 
tract by suing in tort. 

Unfortunately, the broader lessons 
of Florida Power & Light were, in 
many cases, ignored. Because the case 
was decided in the context of two large 
commercial enterprises who were in 
privity of contract, plaintiffs and their 
counsel sought to limit the case to its 
facts, resulting in a number of conflict- 
ing decisions in the lower courts.?° The 
plaintiffs in Casa Clara hoped to 
distinguish Florida Power & Light in 
this manner as well. 


Casa Clara 

Charley Toppino & Sons, Inc., a 
now-dissolved manufacturer of concrete 
in the Florida Keys, produced the con- 
crete used to construct countless homes 
and condominiums in the middle and 
lower Florida Keys for over 40 years. 
Although Toppino sold its concrete to 
the contractors who built their homes 
and not to the homeowners themselves, 
several homeowners and a condomin- 
ium association sued Toppino to re- 
cover damages they claimed its con- 
crete caused to their homes. Casting 
their complaints in counts sounding in 
breach of common law implied war- 
ranty, negligence, strict liability, and 
violation of the Florida Building Codes 
Act, they alleged the concrete manufac- 
tured by Toppino was contaminated 
with high levels of chlorides (salts), 
causing the reinforcing steel embedded 
in the concrete to rust and expand, 
which, in turn, allegedly caused the 
concrete to crack, spall, and fall to the 
ground.”4 The homeowners sought to 
recover the costs associated with the 
repair or replacement of their homes, 
damages which clearly fell within the 
classic definition of economic losses. 

The trial court rejected the home- 


owners’ attempts to avoid the economic 
loss doctrine and dismissed their tort 
claims. It also dismissed their claims 
for breach of implied warranty due to 
their lack of privity with Toppino, as 
well as their building code counts on 
the ground that Toppino, as a material 
manufacturer only, had no duty to 
comply with applicable building codes. 
The Third District Court of Appeal 
affirmed, relying primarily on Florida 
Power & Light, East River, and its own 
decisions in GAF Corp. and Cedars.*5 
By the time their appeals were consoli- 
dated for review by the Supreme Court, 
the main issue for consideration was 
clear: Whether the economic loss doc- 
trine barred their tort claims, or 
whether their status as nonprivity home- 
owners exempted them from the doc- 
trine’s application. 

The homeowners attempted to 
distinguish Florida Power & Light by 
arguing: 1) The economic loss doctrine 
applies only to parties in privity of 
contract—since they lacked privity with 
Toppino, they were entitled to sue it 
in tort; 2) application of the doctrine 
to their tort claims would leave them 
with no alternative remedy against 
Toppino since they were barred by the 
privity doctrine from suing Toppino in 
contract; 3) the doctrine was intended 
to apply only to commercial entities 
and not to consumers like homeowners 
because, unlike commercial entities, 
they lacked the economic power and 
sophistication to protect themselves 
contractually or through the procure- 
ment of insurance; 4) their claims fell 
within the so-called “personal injury” 
exception to the doctrine because the 
defective concrete allegedly exposed 
them to a serious risk of personal 
injury; and, finally, 5) the concrete 
damaged “other” property by allegedly 
damaging the steel reinforcing bars 
embedded in the concrete, other compo- 
nents of their homes, and the homes 
themselves.?6 


Doctrine Applies 
in Absence of Privity 

The homeowners’ argument that the 
economic loss doctrine applies only to 
parties in privity was based primarily 
on the fact that Florida Power & Light 
was itself a privity case, and that the 
Supreme Court had never before ap- 
plied the doctrine in a nonprivity set- 
ting. To support this contention, they 
argued that the underlying rationale 
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of the doctrine—that parties should 
take steps to protect themselves from 
economic losses through contractual 
negotiation—was inapplicable to their 
cases because they lacked privity with 
Toppino and could not have negotiated 
with it.27 

However, while the Supreme Court 
of Florida had never before expressly 
applied the economic loss doctrine in a 
nonprivity setting, it did rely heavily 
on the decisions of the Third District 
in GAF Corp. and the U.S. Supreme 
Court in East River when it adopted 
the doctrine in Florida Power & Light. 
In both of those cases, the doctrine was 
applied to bar the plaintiffs’ tort claims 
even though they were not in privity 
with the defendant in question. 

Moreover, the Supreme Court opined 
in Florida Power & Light that “the 
economic loss rule ... is not a new 
principle of law in Florida and. . . has 
a long, historic basis originating with 
the privity doctrine, which precluded 
recovery of economic losses outside a 
contractual setting.”28 This reference 
to the interplay between the privity 
doctrine and the economic loss doctrine 
indicated the Supreme Court would 
apply the doctrine in a nonprivity set- 
ting if the opportunity arose. In view 
of the foregoing, it should not have 
come as a surprise that the Supreme 
Court rejected the homeowners’ lack 
of privity argument sub silentio, confirm- 
ing the doctrine applies whether the 
plaintiff is in privity with the named 
defendant. 

The homeowners’ argument that the 
underlying policies of the doctrine did 
not apply to their claims because they 
had no ability to negotiate with Top- 
pino over warranty provisions and price 
also ignored the bedrock foundation of 
the doctrine; that parties are encour- 
aged to negotiate with their privies for 
warranty protection. Since the home- 
owners were free to negotiate for war- 
ranty protection with the parties with 
whom they contracted for the design, 
construction, or sale of their homes, the 
underlying policy of the doctrine ap- 
plied with full force to their cases 
regardless of whether they were in 
privity with Toppino. If, on the other 
hand, the homeowners were allowed 
to sue Toppino in tort, the risk alloca- 
tion and warranty provisions of their 
contracts with their privies and those 
in Toppino’s contracts with their gen- 
eral contractors would be rendered mean- 


ingless, defeating the underlying ra- 
tionale of the doctrine. 

Similarly, the homeowners argued 
that because they lacked privity of 
contract with Toppino, application of 
the economic loss doctrine to their tort 
claims would leave them with “no al- 
ternative remedy” against Toppino to 
recover their economic losses.29 This 
argument was based primarily on La- 
tite Roofing Co. v. Urbanek, 528 So. 2d 
1381 (Fla. 4th DCA 1988), which held 
- that the economic loss doctrine did not 
apply if its application left the plaintiff 
with “no alternative remedy” to recover 
its economic losses. 

Their “no alternative remedy” argu- 
ment was fatally flawed because it 
ignored the fact that, in all but one of 
their cases, the homeowners actually 
sued the parties with whom they con- 
tracted for the design, construction, or 
purchase of their homes and, as a 
result, had alternative remedies.°° More- 
over, their argument (and Latite) ig- 
nored the fact that the Supreme Court 
expressly adopted GAF Corp. and East 
River in Florida Power & Light. In both 
cases, the plaintiffs’ tort claims were 
barred by the economic loss doctrine 
even though they were left with no 
other remedy in contract against the 
defendants. The clear implication from 
Florida Power & Light, therefore, was 
that the Supreme Court would apply 
the doctrine even if the plaintiff was 
left with no alternative remedy against 
the defendant. This was confirmed in 
Casa Clara. Noting that Latite had 
“incorrectly refused” to apply the doc- 
trine, the Supreme Court overruled 
Latite, eliminating the “no alternative 
remedy” exception in the process.31 

The Supreme Court could have re- 
jected the homeowners’ “no alternative 
remedy” argument on the record before 
it, since they had alternative remedies 
against their privies, without actually 
overruling Latite. Thus, by overruling 
Latite, it is clear the court intended to 
deal a final death-blow to Latite’s “no 
alternative remedy” exception. After 
Casa Clara, there can be no dispute 
that the doctrine applies even if the 
plaintiff is left with no alternative 
means to recover its economic losses 
from the named defendant. 

The court’s decision to overrule La- 
tite was predictable because the “no 
alternative remedy” exception under- 
cut the very foundation of the doctrine. 
As discussed above, the economic loss 


doctrine is aimed at encouraging par- 
ties to negotiate for warranty protec- 
tion or to take other steps, such as 
purchasing insurance, to protect their 
purely economic interests. If the Latite 
rule were taken to its logical extreme, 
a purchaser could voluntarily relin- 
quish its right to sue its privy in 
contract by agreeing to purchase a 
product “as is” in return for a rock- 
bottom price, but then rely on Latite 
to argue that it must be entitled to sue 
its privy or others in the chain of 
production in tort because it has “no 
alternative remedy,’ even though it 
consciously chose to forego its contract 
remedy. Such a result not only would 
permit the purchaser to deceive the 
seller into giving it the lowest price, 
denying the seller the benefit of bar- 
gain, it also would all but destroy the 
economic loss doctrine. 


Economic Loss Doctrine 
Applies to Consumers 

The homeowners also attempted to 
exempt themselves from the doctrine’s 
application by arguing it would be 


“unfair” to apply the doctrine to them 
because, unlike the commercial enti- 
ties in Florida Power & Light, they 
lacked the necessary sophistication and 
bargaining power to adequately protect 
themselves through contract.32 Focus- 
ing the court on their sympathetic 
plight, they argued that application of 
the doctrine to their claims would un- 
dercut a “long-standing policy [in Flor- 
ida] recognizing homeowners as de- 
serving of special consideration and 
giving them protection against defec- 
tive construction practices.”33 

The homeowners were correct to point 
out that the Florida Legislature and 
judiciary have provided homeowners 
with a plethora of protections, includ- 
ing statutory warranties, HOW war- 
ranties, the common law warranty of 
habitability, and the duty of sellers to 
disclose defects.°4 This argument actu- 
ally hurt their cause, however, because 
it confirmed that the imposition of 
another layer of tort protection was 
unwarranted. 

In addition to the statutory and 
common law protections available to 
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them, homebuyers also are free to 
bargain with their privies for warranty 
protection or to purchase insurance to 
cover the risks of construction defects. 
They have the ability to inspect their 
homes for defects or to retain experts 
to do so at a relatively modest cost. 
They often have the ability to control 
the plans, specifications, and actual 
construction of their homes through 
their general contractors or design pro- 
fessionals. Moreover, since the pur- 
chase of a home is ordinarily the larg- 
est and most important investment 
most persons ever make, it is not 
unreasonable to suggest that home- 
buyers retain an attorney to assist 
them with their negotiations or to 
advise them of the protections avail- 
able to them in Florida. Viewed from 
this perspective, it clearly is a “myth” 
to suggest that homebuyers are help- 
less or unable to protect themselves 
contractually or through other means.*5 
Thus, while it is true that homeown- 
ers are an “appealing, sympathetic 
class,’ the Supreme Court, like many 
courts before it, recognized that when 
a homebuyer’s power to bargain over 
price is coupled with the many other 
protections available, “these protections 
must be viewed as sufficient when 
compared with the mischief that could 
be caused by allowing tort recovery for 
purely economic losses.”36 This “mis- 
chief” would include higher construc- 
tion costs for everyone, potentially 
pricing many prospective home pur- 
chasers of out of the market and caus- 
ing the financial ruin of many small 
manufacturers and builders. 


Risk of Injury Does 
Not Trigger Exception 

In Florida, actual injury must occur 
before a tort action will lie.87 Neverthe- 
less, the homeowners urged the Su- 
preme Court to reject this time- 
honored principle because they alleg- 
edly were exposed to a serious risk of 
being injured by falling pieces of con- 
crete or by the eventual collapse of 
their dwellings.38 They conceded, how- 
ever, that they had not suffered actual 
injury even though more than a de- 
cade, and in some instances, nearly 
two decades, had passed since their 
homes were built. 

In rejecting this “risk of injury” argu- 
ment, the Supreme Court of Florida 
again looked to East River for gui- 
dance, in which the U.S. Supreme 


Court held: 


We find the intermediate and minority 
land-based positions unsatisfactory. The in- 
termediate positions, which essentially turn 
on the degree of risk, are too indeterminate 
to enable manufacturers easily to structure 
their business behavior. Nor do we find 
persuasive a distinction that rests on the 
manner in which the product is injured. 
We realize that the damage may be qualita- 
tive, occurring through gradual deteriora- 
tion or internal breakage. Or it may be 
calamitous. . . . But either way, since by 
definition no person or other property is 
damaged, the resulting loss is purely eco- 
nomic.°9 

In short, if the homeowners’ “risk of 
injury” argument is taken to its logical 
extreme, the economic loss doctrine 
would never apply because virtually 
all defective products have the poten- 
tial to cause personal injury or damage 
to other property. Without actual in- 
jury, however, such claims are purely 
speculative, rendering it impossible for 
manufacturers or producers to main- 
tain realistic control over their busi- 
ness behavior or to contractually limit 
their exposure.*° Again, the policies 
underlying the economic loss doctrine 
would be defeated. 


The Other Property Exception 

The “other” property exception has, 
perhaps, spawned more debate and 
confusion than any other issue con- 
cerning the economic 'oss doctrine. This 
debate stems primarily from the opin- 
ions of some courts that the exception 
must be applied literally without con- 
sideration for the doctrine’s policy un- 
derpinnings. Under the “literalist” 
approach, the exception is said to apply 
if the target defendant’s product causes 
damage to any other tangible property 
of the plaintiff, even if the defendant’s 
product and the damaged property are 
components or elements of a second, 
larger product.*! Seeking to join this 
literalist approach, the homeowners 
argued the allegedly defective concrete 
supplied by Toppino damaged their 
“other” property by damaging the steel 
reinforcing bars embedded within it, 
other components of their homes, and 
the homes themselves.42 

The Supreme Court rejected this 
argument because it, too, had the po- 
tential to abrogate the economic loss 
doctrine in virtually all products liabil- 
ity actions. This is true because nearly 
all products, whether they are ma- 
chines, structures, or otherwise, are 
made up of a combination of smaller, 


52 THE FLORIDA BAR JOURNAL/MAY 1994 


intertwined components or products. 
A holding that damage caused by one 
component of a machine, structure, or 
product to other components thereof 
or to the machine, structure, or product 
itself, always would defeat the doctrine 
and its underlying policy goals.4% 

In rejecting the literalist approach, 
the Supreme Court reasoned that the 
focus for applying the “other” property 
exception must be on the object of the 
plaintiffs bargain and the character 
of its loss, not the allegedly defective 
product produced by the defendant.‘ 
Relying on the Third Circuit’s opinion 
in King v. Hilton-Davis, 855 F.2d 1047 
(3d Cir. 1988), a case involving damage 
caused by an agricultural chemical to 
a farm crop, the court reasoned that 
“the character of a loss determines the 
appropriate remedies, and, to deter- 
mine the character of a loss, one must 
look to the product purchased by the 
plaintiff, not the product sold by the 
defendant.”45 Since the homeowners 
bargained for finished products—their 
homes—and not the individual compo- 
nents, and since the concrete became 
an integral part of those homes, it 
followed that damage caused by the 
concrete to other components or to the 
homes themselves did not constitute 
damage to “other” property even though 
the concrete allegedly damaged “other” 
tangible property in a literal sense.*® 

While the Supreme Court’s analysis 
of the “other” property exception in 
Casa Clara provides clear guidance for 
cases where the plaintiff has purchased 
a good in which the defendant’s prod- 
uct is a component, the battle over the 
“other” property exception will, unfor- 
tunately, continue to rage in cases 
where the plaintiff purchases an alleg- 
edly defective product and then incor- 
porates it with other components or 
uses it to produce another product. 
Specifically, the court’s holding that 
“one must look to the product pur- 
chased by the plaintiff, not the product 
sold by the defendant” to determine 
whether “other” property has been dam- 
aged fails to address situations in which 
the product sold by the defendant and 
purchased by the plaintiff are the same. 
In short, that formula is only mean- 
ingful for factual situations like Casa 
Clara, where the plaintiffs purchased 
finished products in which the alleg- 
edly defective product was a compo- 
nent. 

The court was not asked to address 
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a situation where a contractor, for 
example, purchased concrete along with 
other components to build a completed 
home, and sued Toppino for damages 
caused by the allegedly defective con- 
crete. In that situation, would the 
court have applied the “other” property 
exception to the contractors who pur- 
chased the concrete from Toppino if 
they sued Toppino in tort? What if the 
homeowners themselves had purchased 
the concrete from Toppino and con- 
structed their own homes? 

Applied literally, the Supreme 
Court’s “one must look to the product 
purchased by the plaintiff, not the 
product sold by the defendant” formula 
provides conflicting yes and no an- 
swers. However, it is clear from the 
underlying rationale of the doctrine 
and from the decisions relied on by the 
Supreme Court in Casa Clara that the 
economic loss doctrine would apply, 
with even greater force, to any tort 
claims brought by the contractors or 
homeowners who constructed their own 
homes.4? 

From a policy perspective, the gen- 
eral contractors and concrete-purchas- 
ing homeowners, like the purchasers 
of completed homes, would be encour- 
aged by the doctrine to negotiate for 
warranty or insurance protection to 
protect their economic interests. Like- 
wise, they would be free to forego such 
warranty or insurance protection in 
exchange for a lower price, buying the 
concrete “as is.” Certainly, those who 
purchase a product and are in a posi- 
tion to protect themselves contractu- 
ally or through insurance should be the 
last to be afforded tort remedies, par- 
ticularly if they willingly relinquished 
their contract remedies as part of their 
bargain. Indeed, if they were allowed 
to sue in tort, the antithesis of the 
doctrine would be achieved: Contrac- 
tors and homeowners who build their 
own homes would be encouraged to 
“bargain” for no warranty or insurance 
protection in exchange for a lower 
price, relying, instead, on tort law for 
their “warranty.” This would render it 
impossible for manufacturers “to main- 
tain a realistic limitation on dam- 
ages.”48 It also would force them to 
pass the high cost of insuring against 
every conceivable risk to the consumers 
of their products, substantially raising 
the price of their products, and poten- 
tially pricing some consumers out of 
the market. 


Similarly, it would be anomalous to 
bar the homeowners in Casa Clara 
from suing Toppino in tort and in 
contract, but allow their general con- 
tractors or a homeowner/builder who 
purchases its own concrete to have a 
choice to sue either in tort or contract. 
There simply is no rational basis for 
affording tort relief to parties in privity 
with a manufacturer, who have the 
ability to negotiate firsthand for war- 
ranty protection, but deny such relief 
to persons further down the chain of 
contracts who had no means to con- 
tract with the manufacturer for war- 
ranty protection. The lessons of Florida 
Power & Light and Casa Clara—that 
parties should negotiate with their priv- 
ies for warranty protection—would be 
lost in a cloud of subterfuge. 

Such a conclusion also would fly in 
the face of the Supreme Court’s earlier 
decision in Aetna Life & Casualty Co. 
v. Therm-O-Disc, 511 So. 2d 992 (Fla. 
1987), and cases like GAF Corp. and 
Monsanto,’ on which the Supreme Court 
so heavily relied in Florida Power & 
Light and Casa Clara. In those cases 
and others, including American Uni- 
versal Insurance Group v. General Mo- 
tors Corp., 578 So. 2d 451 (Fla. 1st 
DCA 1991), the doctrine was applied 
even though the allegedly defective 
product was both the product “pur- 
chased by the plaintiff’ and the “prod- 
uct sold by the defendant.” In view of 
those decisions and the anomaly de- 
scribed above, it is safe to assume the 
Supreme Court would apply the eco- 
nomic loss doctrine to bar the general 
contractors’ or homeowner/builders’ tort 
claims. 

Finally, this same conclusion is com- 
pelled by the “component part” analy- 
sis of Casa Clara, Aetna, East River, 
GAF Corp., American Universal, and 
King v. Hilton-Davis. Under these deci- 
sions and legions of others, damage 
caused by one component of a finished 
product to other components of that 
product or to the product itself does not 
constitute damage to “other property” 
under the doctrine. Those who pur- 
chase components or products to pro- 
duce multi-component products or for 
use in the production of other products 
consistently have been denied the right 
to sue in tort to recover purely eco- 
nomic losses.5° 

In fact, since almost all cases in 
which the “product purchased by the 
plaintiff” and the “product sold by the 


defendant” are the same arise in the 
commercial “assembler” context, a grow- 
ing number of courts have eliminated 
the “other” property exception alto- 
gether in that context.5! Given the 
Florida Supreme Court’s strong em- 
brace of the economic loss doctrine and 
its express desire to uphold the doc- 
trine’s underlying policies, it is very 
probable that the Florida Supreme 
Court also will adopt this view when 
the opportunity presents itself. 


Conclusion 

The economic loss doctrine is not a 
new principle of law in Florida. Sur- 
prisingly, however, the doctrine and its 
tremendous impact on products liabil- 
ity litigation have been overlooked for 
years. 

The doctrine finally has achieved the 
recognition and attention it deserves. 
After Casa Clara, in fact, there can be 
no doubt the doctrine must be consid- 
ered the foremost legal defense to all 
tort claims for purely economic losses. 

By precluding tort recovery of “disap- 
pointed economic expectations,” the doc- 
trine serves a critical role: the pres- 
ervation of contract law and legislative 
embodiments of that law, including the 
Uniform Commercial Code. By serving 
as the “fundamental boundary” be- 
tween the law of torts and contracts, 
the doctrine protects the fundamental 
principle on which commerce in this 
country has been based for over 200 
years—freedom of contract. 

Under the doctrine, parties are en- 
couraged to negotiate economic risks 
through warranty provisions and price 
or to purchase insurance to offset such 
losses. Freedom of contract, of course, 
carries with it the corresponding right 
to forego voluntarily such protection 
in exchange for a lower price. 

If tort law is allowed to eviscerate 
the contracts of parties, however, great 
“mischief’52, and manipulation will 
surely follow. Parties with the knowl- 
edge that tort law will provide them 
with the ultimate “warranty” will al- 
ways forego contractual warranties or 
insurance protection in exchange for a 
lower price, relying instead on tort law 
as their panacea. Manufacturers and 
sellers of goods will lose the ability to 
allocate economic risks and limit their 
damages exposure through contract, 
subjecting them to “liability in an inde- 
terminate amount, for an indetermi- 
nate time to an indeterminate class.”53 


THE FLORIDA BAR JOURNAL/MAY 1994 53 


; 
| 


The law of contracts and the Uniform 
Commercial Code will crumble into a 
heap of meaningless principles. 

While an individual consumer might 

benefit from such a tort “warranty,” 
the consuming public will pay dearly 
in the form of higher prices for all 
goods and services. Many consumers, 
and especially those on the low-income 
end of the spectrum, could be priced 
out of the market for many goods and 
services. Manufacturers of innovative, 
socially desirable products may be de- 
terred from marketing them in the 
United States because it would be 
impossible to insure against the unlim- 
ited risk posed by such tort liability, 
or the cost of insuring against the risk 
would drive the price of their products 
so high that prospective purchasers 
could not afford to buy them. Without 
a sufficient market for their products, 
many manufacturers and sellers may 
cease to grow and may even decrease 
in size, causing a loss of production and 
concomitant employment opportunities 
across a wide spectrum of our economy. 
Many of the small producers of goods 
that comprise the bulk of production 
in this country could face financial 
ruin. 
The economic loss doctrine is de- 
signed to prevent this potential eco- 
nomic catastrophe from occurring. In 
doing so, it fairly balances the interests 
of individual consumers against the 
interests of society as a whole, pre- 
venting the public from bearing the 
aggregate economic losses of those in- 
dividuals who fail to protect them- 
selves contractually or through insur- 
ance. 

Critics of the doctrine say that it is 
unfair to preclude those who suffer 
economic losses from suing the manu- 
facturer responsible for their losses in 
tort and, instead, to limit them to a 
cause of action in contract against 
their privy. These critics, however, miss 
the point because they ignore the fact 
that the economically injured party 
was free at all times to negotiate for 
warranty protection or to purchase 
insurance and, if it could not do so, to 
forego the purchase of the injury- 
causing product in favor of another. 
Thus, while the doctrine may occasion- 
ally lead to harsh results for purchas- 
ers who choose to forego warranty or 
insurance protection in exchange for a 
lower price or who fail to negotiate for 
such protection, such harshness is the 


result of their own economic decision- 
making and must be deemed an eco- 
nomic risk they voluntarily assumed. 

Moreover, application of the economic 
loss doctrine does not automatically 
mean that manufacturers of defective 
products will escape liability for eco- 
nomic losses their products cause. To 
the contrary, if the purchasers of their 
products bargain for warranty protec- 
tion, they will be held accountable in 
contract for the full measure of dam- 
ages bargained for by those purchas- 
ers. Viewed in this light, it is clear the 
doctrine does not foster unfair results; 
it merely holds parties to the terms and 
conditions of their own contracts. 

Those who fail to negotiate for war- 
ranty protection or insure against the 
risk of failed economic expectations 
will, nevertheless, continue their as- 
sault on the economic loss doctrine and 
decry Casa Clara. Such efforts ulti- 
mately will fail, however, because the 
courts of this country will continue to 
recognize that the collective interests 
of the consuming public are better 
served by applying the law of con- 
tracts, rather than the law of torts, to 
claims involving failed economic expec- 
tations and purely economic losses. 
Indeed, such efforts must fail. For 
courts to hold otherwise would surely 
cause the law of contracts to “drown 
in a sea of tort;”54 taking the Uniform 
Commercial Code with it to a watery 
grave. 
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IRA’s and QTIP Trusts: 
The Hidden Traps 


or several years clients and 

estate planners exercised 

caution when using an in- 

dividual retirement ac- 
count (IRA) to fund a qualified ter- 
minable interest property (QTIP) trust. 
Questions existed as to whether the 
Internal Revenue Service would permit 
a marital deduction for the IRA pro- 
ceeds passing through a trust instead 
of outright to the surviving spouse. 
Also unclear was whether the surviv- 
ing spouse must receive outright the 
entire minimum distribution required 
by the Internal Revenue Code even if 
that amount exceeded the ordinary 
income generated by the account bal- 
ance. 

In Revenue Ruling 89-89! the IRS 
addressed those issues. It allowed a 
marital deduction for an IRA and a 
testamentary QTIP trust which served 
as the conduit for paying all the ordi- 
nary income earned each year on an 
IRA to the surviving spouse. The ruling 
did not require the testamentary trust 
to distribute the entire mandatory with- 
drawal from the IRA to the surviving 
spouse. The trust need only pay the 
ordinary income earned each year on 
the account balance. 

Although Revenue Ruling 89-89 so- 
lidified the QTIP trust as a suitable 
beneficiary for IRA proceeds, it failed 
to discuss the interplay between the 
minimum requirements which must 
be met for taking a marital deduction 
and the rules for taking mandatory 
distributions from an IRA. On the 
estate tax side, the surviving spouse 
must have a “qualifying income inter- 
est for life” in property that qualifies 
for the marital deduction. This means 
that the surviving spouse must receive 
all the income generated by the prop- 
erty, at least annually, and no one may 
have the right to appoint any of the 


Revenue Ruling 
89-89 applies the 
estate tax marital 
deduction rules of 

the Code to qualify 
an IRA for the 
QTIP election 


by David S. Sennett 


property to anyone other than the 
surviving spouse.2 This requirement 
is known as the “all right to income 
test.” On the income tax side, Code 
§408(a) states that an IRA is itself a 
trust which is subject to the minimum 
distribution rules of §401(a)(9).3 The 
minimum distribution rules, however, 
do not necessarily require the account 
custodian to distribute all the income 
produced by the IRA trust. 

Also interacting with the marital 
deduction and minimum distribution 
rules is the Florida Principal and In- 
come Act (P&I Act). F.S. §738.04(2)(c) 
characterizes the date of death IRA 
balance as principal. Proceeds earned 
on the principal are income, but the 
P&I Act has no provision for distribut- 
ing all the income to a QTIP trust. 

This article points out the obstacles 
of federal and state law that must be 
resolved to obtain the marital deduc- 
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tion and to optimize the minimum 
distribution rules. 


Revenue Ruling 89-89 

In Revenue Ruling 89-89 the IRA 
owner created a testamentary trust as 
the IRA beneficiary. Under the terms 
of the IRA beneficiary designation form, 
the account custodian would pay to the 
trust an annual installment, calcu- 
lated by dividing the surviving spouse’s 
life expectancy into the date of death 
balance. In addition, the designation 
form specified that, at a minimum, all 
the income “earned on the account 
balance” annually was payable to the 
QTIP trust. The QTIP trust paid all of 
its income, including the IRA income, 
to the surviving spouse, and no one had 
a power to appoint principal to any 
person other than the surviving spouse. 
According to the applicable state law 
and the terms of the trust, payments 
of the IRA balance as of the date of 
death constituted principal to the trust. 
Income taxes paid on the IRA principal 
were charged to the trust. 

The account owner died in 1988. The 
ruling did not disclose either the de- 
cedent’s age at death or whether 
required distributions had begun. The 
IRS ruled that the trust met the re- 
quirements for a QTIP trust, and that 
the trust’s status as a conduit for 
payment of the ordinary income to the 
surviving spouse did not preclude a 
marital deduction for the IRA. The 
ruling further allowed the QTIP trust 
to retain that portion of the minimum 
distribution representing principal. But 
the ruling did not integrate the work- 
ings of the minimum distribution rules 
into the holding.* 


Minimum Distribution Rules 
Issued in the form of proposed Treas- 
ury regulations almost two years before 


the revenue ruling, the minimum dis- 
tribution rules injected four key 
considerations into marital deduction 
planning with IRA’s: the “required 
beginning date” for commencing distri- 
butions; the concept of the designated 
beneficiary; the calculation of life ex- 
pectancies; and the method for 
calculating annual distributions. 

The proposed Treasury regulations 
define the required beginning date (the 
date the account owner must begin 
taking distributions) as the April 1 
following the year the account owner 
turned 70.5.5 The required beginning 
date also establishes a threshold for 
determining the distribution options 
available to the IRA beneficiaries. 

For deaths prior to the required 
beginning date, the proposed Treasury 
regulations provide three options: 

1) The account balance shall be paid 
out within five years of the account 
owner’s death. 

2) A designated beneficiary may with- 
draw the account balance over a chosen 
life expectancy method. 

3) If the designated beneficiary is the 
surviving spouse, then required distri- 
butions may be postponed until the 
deceased account owner would have 
turned 70.5.6 

The phrase “designated beneficiary” 
is a term unique to the minimum 
distribution rules. Only individuals 
may serve as designated beneficiaries.” 
Although a revocable or testamentary 
trust is not a designated beneficiary, 
the trust’s individual beneficiaries may 
be designated if the trust is irrevocable 
and it meets certain other require- 
ments.§ Simply naming an individual 
as the designated beneficiary without 
qualifying the trust will not satisfy the 
minimum distribution rules. 

Nondesignated beneficiaries force 
post death distributions to fall under 
Option 1.9 The account custodian must 
pay out the entire account balance by 
December 31 following the fifth anni- 
versary of the decedent’s death. A 
properly named designated beneficiary 
permits use of a life expectancy, which 
can stretch out payments of the re- 
quired installments. 

The proposed Treasury regulations 
utilize a life expectancy to measure the 
length of time over which required 
distributions pass to the beneficiary. 
When death occurs before the required 
beginning date, the beneficiary must 
use a sole life expectancy.!° 


The sole life expectancy represents 
a predetermined divisor, which the 
account owner or beneficiary uses to 
calculate the minimum distribution." 
The proposed Treasury regulations of- 
fer two methods for calculating the life 
expectancy track, or series of divisors 
that span a lifetime. The first method 
is the recalculation mode. The account 
owner and spousal beneficiary (non- 
spousal beneficiaries can never 
recalculate their life expectancies) re- 
figure the life expectancy based on 
tables published by the IRS and found 
in Treas. Reg. §1.72-9 (Table V).!2 
Each year as the life expectancy de- 
clines, the divisor drops by less than 
one year. The life expectancy is re- 
duced to zero in the year following 
death. In other words the account 
custodian must distribute the entire 
remaining balance within the year the 
life expectancy terminates. 

The second approach is called the 
nonrecalculated mode. The minimum 
distribution rules lower the divisor by 
one year for each year the account 
owner or beneficiary lives past the first 
year.!3 The difference between the two 
methods occurs at death. The nonrecal- 
culated life expectancy continues to 
decline by one year rather than falling 
to zero. This technique maintains in- 
cremental taxation following death 
rather than requiring complete expo- 
sure to the income tax. 

The ability to use nonrecalculated 
life expectancies depends upon the IRA 
plan.!4 If the plan permits nonrecalcu- 
lation either as the default or election 
option, then it may be used. Otherwise, 
the account owner or spousal benefici- 
ary must recalculate annually. The 
first three elements of the minimum 
distribution rules—the required begin- 
ning date, the presence or absence of 
a designated beneficiary, and the choice 
of a life expectancy—combine to 
threaten the viability of an estate plan 
such as that described in Revenue 
Ruling 89-89. When the account owner 
died, the minimum distribution rules 
would not permit payments over the 
surviving spouse’s life expectancy. The 
key point missing from the revenue 
ruling was whether the account owner’s 
death occurred before the required be- 
ginning date. If the account owner died 
before the required beginning date, the 
testamentary trust appears to have 
qualified the surviving spouse as the 
designated beneficiary. The proposed 


Treasury regulations indicate that for 
pre-required beginning date deaths, if 
the trust is irrevocable “[a]s of the date 
of death,’ the minimum distribution 
rules treat the individual beneficiary 
as designated.5 This status enables 
the trust to overcome the mandatory 
five-year distribution period for an 
otherwise nondesignated beneficiary. 
Payments from the IRA balance may 
then proceed over the individual bene- 
ficiary’s life expectancy. 


TAM 9220007 

A technical advice memorandum 
(TAM),!® which relied heavily on Reve- 
nue Ruling 89-89, indirectly confirmed 
that the grantor’s death satisfies the 
irrevocable requirement for pre- 
required beginning date deaths. The 
account owner, a Florida domiciliary, 
died at age 68 and left an IRA to a 
marital trust. The marital trust arose 
under the account owner’s living revo- 
cable trust. The IRS did not directly 
rule that the revocable trust became 
irrevocable for purposes of the mini- 
mum distribution rules “as of the date 
of death.” Rather, it did not challenge 
the surviving spouse’s status as the 
designated beneficiary under a revoca- 
ble instrument. 

One of the major issues in the TAM 
was the decedent’s alleged failure to 
satisfy the “all right to income test” for 
distributing the IRA income to the 
QTIP trust.!7 The decedent’s control- 
ling documents, the beneficiary 
designation form and IRA agreement, 
did not contain any direction to distrib- 
ute all the income to the trust. The 
terms of those documents allowed the 
QTIP trustee to elect any of the distri- 
bution options previously labeled “A- 
C.” The TAM stated that the trustee 
chose Option C, but the governing 
instrument rephrased it to require the 
postponement of any minimum distri- 
bution until the decedent would have 
turned 70.5.18 

This phrasing of the distribution 
options precluded the marital trust 
from receiving all the IRA’s undistrib- 
uted income, and consequently, the 
IRA could not distribute all income to 
the surviving spouse. After the account 
owner’s death, the QTIP trustee added 
language to the election document, 
which would meet the “all right to 
income test.” The IRS ruled that the 
post-death addition could not meet 
Revenue Ruling 89-89’s standard that 
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the planning documents meet the “all 
right to income test” before death. 

The IRS’ position in the TAM high- 
lights the discretionary operation of 
the minimum distribution rules and 
the mandatory marital deduction rule 
when a QTIP trust is the IRA benefici- 
ary. The QTIP trustee had flexible 
options to commence required with- 
drawals. This flexibility infringes on 
the trustee’s ability to withdraw all the 
IRA’s income. 

The retroactive operation of the mini- 
mum distribution rules cannot ensure 
that the QTIP trust will receive all the 
IRA’s income. The minimum distribu- 
tion rules do not distinguish between 
principal and income. A required dis- 
tribution may consist of all income or 
part income and principal. Most impor- 
tantly, the IRA may generate more 
income than the minimum distribution 
will withdraw from the IRA. 

The determining factor is the ac- 
count balance on December 31 of the 
year preceding the required distribu- 
tion year. For the current distribution 
year, the required (minimum) with- 
drawal equals the quotient of the De- 
cember 31 account balance divided by 
the applicable life expectancy.19 

When the income for the distribution 
year exceeds the minimum distribution 
determined on January 1, the marital 
deduction is lost. The Code and Reve- 
nue Ruling 89-89 look at these distri- 
butions prospectively. A minimum 
distribution that does not include all 
the income deprives the surviving 
spouse of an income interest for life. 
The QTIP trustee’s discretion and the 
operation of the minimum distribution 
rules limit the surviving spouse’s right 
to all the income produced by the IRA. 

In the TAM, the IRS demonstrated 
the inhibiting effect of the minimum 
distribution rules on the “all right to 
income test.” It asserted that the indi- 
vidual retirement account was a sepa- 
rate trust and not a QTIP trust asset. 
Under this factual posture, the QTIP 
trustee would need special provisions 
to secure all the ordinary income earned 


by the IRA. The separate trust theory 
precluded the decedent’s estate from 
arguing that the Florida P&I Act pro- 
vided the QTIP trust with all the 
income. 


Impact of the Florida P&I Act 

Prior to death the account owner 
contemplated that by invoking the Flor- 
ida P&I Act, the QTIP trust would 
satisfy the “all right to income test.” 
The account owner amended the trust 
to allocate installment payments to 
principal, except for the income earned 
on the IRA balance after death. This 
revision adopted the wording of FS. 
§738.04(2)(c), but applied it to a revoca- 
ble trust rather than a trust under a 
will. Section 738.04(1) determines when 
a beneficiary is entitled to the trust 
income; subsection (2)(c) implements 
the operation of subsection (1) with 
individual retirement accounts. 

This provision is keyed to the IRA 
itself becoming an asset of the QTIP 
trust under §738.04(1). Subsection 
(2)(c), however, actually contains lan- 
guage that conflicts with subsection (1) 
by expressly incorporating the Code’s 
definition of an individual retirement 
account with the phrase “[a]ls those 
terms are used in the Internal Revenue 

Code §408(a) refers to an IRA as a 
trust no less than three times. Specifi- 
cally, it considers the IRA agreement 
as creating a trust with its own assets. 
As noted previously, the IRA trust has 
a separate set of distribution rules (the 
minimum distribution rules of Code 
§401(a)(9)). 

The IRS’ theory has troublesome 
implications for the application of the 
Florida P&I Act. Its operational lan- 
guage cannot supply a formula to dis- 
tribute all the income earned inside the 
IRA. The act recognizes the unique 
character of an individual retirement 
account by referencing its definition 
in the Internal Revenue Code. Further, 
if the IRA is a QTIP trust asset rather 
than a separate trust, its change of 
identity may have income tax conse- 
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quences. The transformation from trust 
to asset of another trust may be deemed 
a total distribution, causing complete 
income taxation of the account balance. 
The opposite conclusion, that the 
IRA is a separate trust, would ren- 
der the operational language of 
§738.04(2)(c) useless. To qualify for the 
QTIP marital deduction, the account 
owner needs to allocate all the IRA 
income to the QTIP trust in the trust 
document and beneficiary designation 
form. The QTIP trustee in the TAM 
made the allocation after death by 
withdrawing the greater of the ordi- 
nary income or the minimum distribu- 
tion to the QTIP trust. The IRS denied 
the marital deduction on the grounds 
that a qualifying income interest must 
“pass” from the decedent and not be 
contingent on actions taken by the 
trustee after the decedent’s death. 
Once qualified, the IRA in Revenue 
Ruling 89-89 would make two annual 
distributions to the trust. The first 
distribution represented an installment 
of principal equal to the date of death 
balance divided by the surviving 
spouse’s life expectancy for the current 
distribution year. In addition, the ac- 
count custodian would distribute to the 
trust all the income earned on the 
account balance.?° 
The minimum distribution rules 
method for payouts to a QTIP trust is 
preferable to the double distribution 
method of Revenue Ruling 89-89 after 
required withdrawals begin. The dou- 
ble distribution method distinguishes 
between principal and income and 
passes both elements to the QTIP 
trust. The minimum distribution rules 
method only has one distribution 
amount; its character is irrelevant. 
More importantly, a distribution of 
the IRA balance imposes the income 
tax burden on the remaining benefici- 
aries. In many cases they would prefer 
to have the balance remain untaxed 
prior to the commencement of required 
distributions. The tax-deferred nature 
of the IRA allows unimpeded growth 
of capital. 


Post-required 
Beginning Date Deaths 

The effect of the minimum distribu- 
tion rules on pre-required beginning 
date deaths will cost the estate much 
less than if the decedent had crossed 
the threshold. For deaths after the 
required beginning date, the proposed 
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Treasury regulations expressly deny 
designated beneficiary status to indi- 
viduals under a revocable instrument.?! 

Without a designated beneficiary, 
the QTIP trust may have to withdraw 
the entire account balance in the year 
following death. Death causes the life 
expectancy to fall to zero if the account 
owner was recalculating life expectan- 
cies. The absence of a measuring life, 
a designated beneficiary, caused the 
complete payout. A nonrecalculated life 
expectancy would spread the remain- 
ing payments over the deceased account 
owner’s unused life expectancy. 

When applied to the facts in Revenue 
Ruling 89-89, the minimum distribu- 
tion rules might have forced a complete 
distribution in the year after the ac- 
count owner’s death. The ruling’s facts 
did not reveal the account owner’s age 
at death. If death occurred after the 
required beginning date and life expec- 
tancies were recalculated, then the 
QTIP trust would have received a 
lump-sum distribution. Depending 
upon the marginal rates used to calcu- 
late the taxes due, the income tax 


exposure may recoup the estate taxes 
saved by the marital deduction.?2 

The minimum distribution rules hin- 
der but do not eliminate the use of 
trusts as IRA beneficiaries. The irrevo- 
cable living trust emerges as the vehicle 
for accomplishing the twin goals of 
deferred income and estate taxation. 
The individual beneficiaries of an ir- 
revocable living trust are designated. 
If the trust is irrevocable on the re- 
quired beginning date, the account 
owner may join his or her life expec- 
tancy with that of the designated 
beneficiary for a joint and survivor life 
expectancy.23 

With this foundation, the account 
owner could have executed the estate 
plan described in the revenue ruling. 
The irrevocable living trust and the 
spousal designated beneficiary replace 
the testamentary and revocable trust 
as the IRA beneficiary. The trust and 
beneficiary designation form must con- 
tain provisions directing the account 
custodian to distribute to the trust the 
greater of the minimum distribution 
or all the ordinary income generated 
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by the account balance annually. The 
trust must pay to the surviving spouse 
the IRA’s ordinary income and the 
trust’s income as well. 

The irrevocable trust and the surviv- 
ing spouse may or may not share the 
income tax burden. A minimum distri- 
bution consisting mostly of ordinary 
income will pass through to the surviv- 
ing spouse, leaving little to be taxed 
in the trust. As the surviving spouse’s 
life expectancy declines, the minimum 
distributions will contain increasingly 
greater amounts of principal. The earn- 
ings at some point cannot replenish the 
previous income withdrawn. Over time 
that portion of the minimum distribu- 
tion representing principal will fund 
the marital trust. 


Conclusion 

Revenue Ruling 89-89 applies the 
estate tax marital deduction rules of 
the Code to qualify an IRA for the 
QTIP election. A set of income tax rules 
(the minimum distribution rules) en- 
ters the estate planning picture by 
structuring payments from the IRA to 
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the QTIP trust. The minimum distri- 
bution rules as set down in the proposed 
Treasury regulations would have upset 
the decedent’s estate plan in Revenue 
Ruling 89-89 if the account owner’s 
death occurred after the required be- 
ginning date for withdrawing distribu- 
tions. 

Adherence to the minimum distribu- 
tion rules, which require an irrevocable 
living trust as the IRA beneficiary, will 
satisfy an account owner’s desire to use 
installment payments to fund the QTIP 
trust upon the account owner’s death. 
Qualifying the trust also means speci- 
fying that the trust receive each year 
the greater of the ordinary income or 
the minimum distribution and that the 
trust pay all the income (from the trust 
and IRA) to the surviving spouse. 

The Florida Principal and Income 
Act also restricts a trust’s ability to 
qualify for the QTIP deduction. Provi- 
sions of the act pertaining to IRA’s do 
not force distribution of all income 
from the IRA to the QTIP trust.24 The 
trust must contain additional language 
to overcome the restrictions. 0 
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1 1989-2 C.B. 231. See Prop. Treas. Reg. 
§20.2056(b)(7)(e), Example 10, which closely 
resembles the facts in Rev. Rul. 89-89. The 
executor made two QTIP elections—one for 
the testamentary trust and one for the IRA 
itself. The IRS has issued several private 
letter rulings in this area. See Priv. Ltr. 
Rul. 9245033 (Aug. 11, 1992); Priv. Ltr. 
Rul. 9052015 (Sept. 28, 1990); and Priv. 
Ltr. Rul. 9043054 (July 31, 1990). 

2T.R.C. §2056(b)(7)(B)(ii). 

3 L.R.C. §408(a)(6). 

452 Fed. Reg. 28070 (1987). The Treas- 
ury Department released the proposed regu- 
lations on July 27, 1987. Structured in a 
question and answer format, they may be 
relied upon until temporary or final regula- 
tions are issued. Rev. Rul. 89-89 appeared 
in published form on July 3, 1989, at 
1989-27 I.R.B. 11. 

5 Prop. Treas. Reg. §1.401(a)(9)-1, B-2. 

Prop. Treas. Reg. §1.401(a)(9)-1, C-1 
(Options A and B); Prop. Treas. Reg. 
§1.401(a)(9)-1, C-3 (Option C). 

7 Prop. Treas. Reg. §1.401(a)(9)-1, D-2A. 

8 Prop. Treas. Reg. §1.401(a)(9)-1, D-5. 

9 Prop. Treas. Reg. §1.401(a)(9)-1, D-2A. 

10 Prop. Treas. Reg. §1.401(a)(9)-1, C-1. 

11 Prop. Treas. Reg. §1.401(a)(9)-1, F-1. 

12 Prop. Treas. Reg. §1.401(a)(9)-1, E-3 & 
E-4, E-8. 

13 Prop. Treas. Reg. §1.401(a)(9)-1, F-1(d). 

14 Prop. Treas. Reg. §1.401(a)(9)-1, E-7. 

15 Prop. Treas. Reg. §1.401(a)(9)-1, D-6. 

16TAM 9220007 (May 20, 1992). The 
dispute was before the Tax Court, Estate of 
Enghauser, Doc. 27885-92. The parties set- 
tled the case before trial. At issue was the 
validity of a QTIP deduction for an indi- 
vidual retirement account. 

17 The decedent’s estate maintained that 
the spouse had the right to convert unpro- 
ductive property (the IRA) into income- 
producing property. The QTIP trustee could 
then use other trust assets to distribute to 
the surviving spouse an amount equal to all 
the IRA’s income. The estate also main- 
tained that the IRA custodian had made a 
constructive distribution of the entire IRA 
balance to the QTIP trust. This method 
permitted the QTIP trustee to withdraw the 
greater of all the income or the minimum 
distribution. See Krause and Franklin, QTIP 
Trusts As IRA Beneficiaries: Is There An 
Alternative To 89-89?, 131 Trusts AND Estates 
16, 20 (Nov. 1992). 

One commentator maintains that giving 
the surviving spouse the right to withdraw 
all income will satisfy the QTIP “all right 
to income” test even if that spouse permits 
the undistributed income to accumulate. 
See Mulligan, How to Incorporate Retire- 
ment Benefits Into an Estate Plan, 20 Estate 
PLANNING 323, 329 (Nov.-Dec. 1993). 

18 The governing instrument followed the 
literal language of I.R.C. §401(a)(9)(B)ivXD 
which states that distributions “shall not 
begin until the deceased account owner 
would have turned 70.5.” The proposed 
Treasury regulations also permit the ac- 
count owner to determine whether distribu- 
tions must begin within five years or if the 
designated beneficiary may withdraw them 
over a chosen life expectancy. Prop. Treas. 
Reg. §1.401(a)(9)-1, C-4. 
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19Prop. Treas. Reg. §1.401(a)(9)-1, F-1, 
F-3A. 

20 See Priv. Ltr. Rul. 9245033 (Nov. 11, 
1992) in which the IRS approved the ac- 
count owner’s proposed distribution method 
so that it would qualify for the QTIP 
marital deduction. The trust document and 
beneficiary designation form contained dif- 
ferent and conflicting methods of distribu- 
tion. The trust document followed the dou- 
ble distribution system of Rev. Rul. 89-89, 
while the beneficiary designation form dis- 
tributed the greater of the ordinary income 
or the minimum distribution. The IRS’ 
holding permitted the second method to 
supersede the double distribution system. 

21 Prop. Treas. Reg. §1.401(a)(9)-1, D-5(b). 

22 Assume the marital deduction is 
$250,000. Taxed at the marginal rate of 41 
percent, the estate tax saved is $102,500. 
If the $50,000 were subject to immediate 
income taxation at the 36 percent rate, the 
amount due is $90,000, at 39.6 percent, the 
income tax exposure is $99,000. 

23 Prop. Treas. Reg. §1.401(a)(9)-1, B-1, 
D-5. 

24 Fra. Star. §738.04(2)(c) (1993); Illinois 
revised its principal and income act to 
permit the payor to designate the current 
income for accounting purposes. 760 ILCS 
15/12.1(b) (1992). The payor (account custo- 
dian or trustee) would bear responsibility 
for ensuring that the “all right to income 
test” is satisfied. 
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1 
A Gur OF 
‘REMEMBRANCE 


he following scenario may 
sound familiar to many vet- 
eran practitioners of Flor- 
ida administrative law. 
The holder of an operation permit for 
an industrial concern in central Flor- 
ida develops an alternative fuels 
proposal for its in-house power and 
steam-generating facility. The facility’s 
technical manager sends a letter to the 
Florida Department of Environmental 
Protection, Division of Air Resources 
Management describing the proposal 
and requesting a modification to sev- 
eral permit conditions regarding fuel 
usage and air emissions. Subsequent 
to submission of additional informa- 
tion, the department approves the 
requested modification by letter from 
the division director with the attached 
modified permit. No notice issues or is 
published regarding the modification. 
Several months later, a local envi- 
ronmental organization obtains a copy 
of the letter approving the fuel use 
modification. After researching the is- 
sue, the environmental group deter- 
mines that the modification did not 
conform to relevant air quality stan- 
dards. Within 14 days of receipt of the 
letter, the environmental group’s attor- 
ney files a petition for formal 
administrative proceeding pursuant to 
FS. §120.57(1). After determining that 
no notice of intended agency action was 
published, nor clear point of entry 
provided, the department’s office of 
general counsel denies the company’s 
motion to dismiss and refers the case 
to the Division of Administrative Hear- 
ings for a formal evidentiary proceed- 
ing. Meanwhile, the company’s newly 
retained outside counsel advises the 
company to stop using the new fuel and 
resume operation under the old permit 
conditions until after resolution of the 
formal administrative proceeding. The 
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company defaults on a fuel contract 
and is subjected to liquidated damages. 
In addition, the company has to scram- 
ble to locate sources of the previously 
permitted fuel at higher than antici- 
pated prices in order to continue 
production. 

In the above scenario, the company 
has been subjected to financial liability 
and a potential delay or shutdown in 
production because the company and 
department staff neglected to ensure 
that third parties with potential af- 
fected substantial interests be provided 
with a “clear point of entry” to adminis- 
trative proceedings to challenge the 
permit modification. Accordingly, it is 
essential that attorneys who represent 
clients before state and regional agen- 
cies have a working knowledge of the 
point-of-entry doctrine as established 
in agency rules and by the courts. 

Point of entry can be described as the 


time during which agency action may 
be challenged.! The Administrative Pro- 
cedure Act requires that “all parties 
shall be afforded an opportunity for a 
hearing after reasonable notice of not 
less than 14 days.”? The concept of 
point of entry, which evolved from the 
reasonable notice requirement, has 
been greatly refined through adoption 
of the Model Rules? and by the courts, 
particularly the First District Court of 
Appeal. However, as a recent First 
District decision illustrates,® not only 
do attorneys fail to appreciate the im- 
portance of the point of entry to 
administrative proceedings,® but also 
there is disagreement among individual 
judges as to application of the concept.” 
It has long been recognized that the 
process by which disputed facts are 
found and final agency action formu- 
lated is a primary aspect of the 
Administrative Procedure Act.® It is 
the provision of a point of entry into 
administrative proceedings which al- 
lows access to, and thereby gives 
meaning to, the significant procedural 
rights and safeguards created under 
F.S. §120.57. However, the consider- 
able confusion surrounding day-to-day 
agency operations has caused both agen- 
cies and courts to seek a firm standard. 
Hence, the “clear point of entry” stan- 
dard was developed by the First District 
in the leading case of Capeletti Bros. 
v. Dept. of Transportation, 362 So. 2d 
346 (Fla. Ist DCA 1978). In Capeletti, 
the First District recognized the neces- 
sity for the agency to conduct its day-to- 
day operations in what has become 
known as its “free-form” mode. The 
difficulty is in identifying when free- 
form investigation and information gath- 
ering is completed and a decision has 
been made. As the court in Capeletti 
states in a frequently cited passage: 
Yet, the agency’s rules must clearly signal 


THE FLORIDA BAR JOURNAL/MAY 1994 61 


when the agency’s free-form decisional pro- 
cess is completed or at a point when it is 
appropriate for an affected party to request 
formal proceedings, if authorized, or to 
accept his statutory opportunity for infor- 
mally structured proceedings under Section 
120.57(2). In other words, an agency must 
grant affected parties a clear point of entry, 
within a specified time after some recogniz- 
able event in investigatory or other free- 
form proceedings, to formal or informal 
proceedings under Section 120.57. Uncer- 
tainty in an agency’s rules and practices on 
this point usually results, as is shown by 
our experience in the past several months, 
in a petition for review followed by an 
agency motion to dismiss on the alternative 
grounds that the agency has not yet taken 
final action, or that, if it has done so, the 
request for Section 120.57 proceedings and 
the review petition are too late.® 


So significant is this requirement 
that the Capeletti court ruled that 
absent clear point of entry and waiver 
thereof, the agency action is regarded 
as preliminary only, the agency being 
powerless to act until resolution of a 
§120.57 proceeding or provision of an 
opportunity therefore.!° 

The First District has more recently 
articulated the policy underlying the 
“clear point of entry” requirement as a 
need to avoid prejudicing the interests 
of affected parties without first provid- 
ing an “available and adequate 
remedy.”!! Thus, the court reasons, 
“{njotice of final agency action is in- 
tended to create a clear point of entry, 
not a trap for the unwary.”!2 

The apparent simplicity of the “clear 
point of entry” standard articulated in 
Capeletti is deceiving. As will become 
clear from the following, while the 
requirements for provision of a clear 
point of entry to administrative pro- 
ceedings are now well settled, there is 
often confusion and disagreement as 
to its practical application to agency 
decisionmaking. 

The specific requirements for provi- 
sion of a clear point of entry through 
notice of intended agency action were 
first established through the Adminis- 
tration Commission’s Model Rules.!3 
The current model rule!* provides a 
21-day time period within which to file 
a petition challenging the agency deci- 
sion.'5 The rule also requires that, 
whenever possible, the agency must 
provide the point of entry prior to 
making its final decision.!® The notice 
must state the time limit for request- 
ing a hearing and reference the agency’s 
procedural rules.!7 Persons who re- 
ceived notice and do not request a 
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hearing within 21 days are deemed to 
have waived their right to request such 
a hearing.!8 

Notwithstanding existence of the 
model rule, agencies are entitled to 
adopt their own rules regarding the 
contents of notice and requests for 
formal administrative proceedings.!9 
Most agencies whose decisions are fre- 
quently formulated through F-.S. 
§120.57 proceedings have adopted de- 
tailed rules establishing the specific 
contents for the notice of intended 
agency action and the manner in which 
the notice is provided, i.e., by mail, 
publication in a newspaper of general 
circulation, or publication in Florida 
Administrative Weekly .2° 

Regardless of whether notice is pro- 
vided under the model rule or an 
agency’s own rule, the basic require- 
ments for the contents of the notice 
itself is a well-established matter. The 
notice which is provided must: 1) in- 
form the person receiving the notice of 
the right to request a hearing; 2) set 
forth the time period during which a 
hearing may be requested; and 3) make 
reference to the agency’s rules.2! The 
provision of a clear point of entry 
through this notice is an absolute pre- 
requisite to the commencement of the 
running of the time period within which 
a challenge may be filed.22 Until these 
requirements are satisfied, final action 
cannot occur, the agency decision re- 
maining preliminary only, no matter 
how it is characterized.24 

It is important to note that a clear 
point of entry to administrative pro- 
ceedings need only be provided where 
an agency issues an order or otherwise 
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makes a decision affecting a person’s 
substantial interests.24 Thus, no oppor- 
tunity for challenge need be provided 
if agency action has merely been threat- 
ened and no decision has been made.?5 
On the other hand, if the agency acts 
in a manner displaying the character- 
istics of taking a final position or 
making a decision affecting substantial 
interests, a clear point of entry to 
administrative proceedings must be pro- 
vided regardless of whether the agency 
later claims that its activity was merely 
informational in nature and without 
current legal or practical effect.26 Thus, 
it is essential to recognize the differ- 
ence between challengeable action, 
where a decision has actually been 
made, and threatened action or investi- 
gatory or information-gathering 
activities, where free-form action has 
not yet ripened into an agency decision. 

One other wrinkle in the require- 
ment of agency action as a prerequisite 
to a clear point of entry to administra- 
tive proceedings is that in some 
instances a permit may be issued by 
rule with limited or no decisional in- 
volvement of the agency without the 
necessity of providing notice and op- 
portunity for challenge. In the case of 
Hamilton Co. Board of County Com- 
missions v. State Dept. of Environ- 
mental Regulation, 587 So. 2d 1378 
(Fla. 1st DCA 1991), the Department 
of Environmental Regulation received 
notification for a biohazardous waste 
storage general permit. A petition for 
formal administrative proceedings was 
filed which attempted to challenge the 
department’s proposed issuance of the 
general permit. The department de- 
nied the petition on the grounds that 
issuance of the general permit did not 
involve challengeable agency action.2? 
The First District agreed with the 
department’s view that a project 
authorized by general permit may be 
accomplished without agency action 
and no clear point of entry need be 
required.28 

Another line of case decisions has 
evolved out of a disagreement as to 
whether the time period for requesting 
administrative proceedings begins to 
run upon actual receipt of notice by the 
substantially affected person or 
whether notice to an agent or attorney, 
or on a theory of constructive or im- 
plied notice, is sufficient. In Woodard 
v. Florida State Univ., 518 So. 2d 336 
(Fla. Ist DCA 1987), the First District 


q 
4 
: 


determined that notice of intended 
agency action to an attorney or agent 
is notice to the substantially affected 
person.?9 In that case, notice was pro- 
vided by mail directly to the substan- 
tially affected person’s attorney, who 
then transmitted the notice to the 
client. Notice of agency action was not 
actually received by the client until 
more than a month after the agency 
mailed its letter.2° It is noteworthy 
that Judge Shivers, in a lengthy dis- 
senting opinion, chastised the court 
opinion for undermining the clear point- 
of-entry requirement.*! Judge Shivers 
believed that only personal receipt of 
notice should start the clock running.®2 

The receipt-of-notice issue also was 
addressed by the First District in 
Symons v. Dept. of Banking and Fi- 
nance, 490 So. 2d 1322 (Fla. lst DCA 
1986). In Symons, notice of intended 
agency action was provided first by 
mail to the individual’s address ap- 
pearing on a permit application, and 
later, when the letter was returned, to 
the individual’s employer, who accepted 
service.23 The court determined that 
the time period does not begin to run 
until the affected person has received 
the required notice.*4 However, the 
court acknowledged that there may 
have been either constructive notice 
(by mail) or implied actual notice (to 
the employer), but determined that 
these forms of notice could not be 
established without a factfinding pro- 
ceeding.*5 In a dissenting opinion, 
Judge Wentworth expressed her belief 
that the agency’s mailing of notice to 
the address furnished by the appellant 
in his application should have been 
sufficient to commence running of the 
time.36 

Another related issue is whether 
actual notice that fails to conform to 
the minimum requirements for notice 
of intended agency action is nonethe- 
less sufficient to commence running of 
the timeclock. In several cases, the 
First District has determined that ac- 
tual knowledge on the part of the 
substantially affected person of the 
agency’s intended action is insufficient 
to commence running of the timeclock 
if the agency has failed to inform the 
affected party of the right to request a 
hearing, and the time limits for mak- 
ing the request.3? Carrying the actual 
notice theory one step further, the 
First District has even held that the 
knowledge on the part of the person 


receiving actual notice as to the right 
to hearing and applicable time line for 
requesting a hearing is insufficient to 
start the time running where the no- 
tice of agency action fails to inform the 
party of the right to request a hearing 
and the time limits for doing so.38 The 
court sums up this principle by stating, 
“the sufficiency of the notice is not 
affected by the actual knowledge of the 
recipient.”39 

Another issue revolves around what 
occurs when final agency action is at 
variance with the description of the 
intended agency action contained in 
the notice of intent which provided the 
clear point of entry. In the case of 
Hillsborough-Windsor Condominium 
Ass’n v. Dept. of Natural Resources, 
418 So. 2d 359 (Fla. 1st DCA 1982), the 
First District was presented with a 
situation in which the notice of in- 
tended agency action was issued prior 
to entry of the final order by the 
governor and cabinet.*° The appellant 
was in agreement with the staff recom- 
mendation; however, during considera- 
tion of the matter, the governor and 
cabinet modified the staff recommen- 
dation at the request of the appellee 
and in a manner adverse to the inter- 
ests of the appellant.4! Acknowledging 
that the appellant’s need for a hearing 
did not arise until after the 14-day 
period provided in the notice of intent 
expired, the court determined that the 
appellant’s subsequent and timely re- 
quest for administrative hearing 
rendered the governor and cabinet’s 
action “merely a preliminary deci- 
sion.”42 

Notwithstanding the above, several 
First District cases indicate that in 
some circumstances final action differ- 
ent from that set forth in the notice of 
intent may be validly taken without 
the necessity for providing a new point 
of entry. In Gulf Coast Home Health 
Services of Fla. v. Dept. of Health and 
Rehabilitative Services, 515 So. 2d 1009 
(Fla. 1st DCA 1987), the First District 
was presented with a scenario in which 
DHRS received a petition for formal 
administrative proceeding to challenge 
its denial of a certificate of need. After 
forwarding the petition to the Division 
of Administrative Hearings, DHRS pub- 
lished a notice of litigation, putting 
substantially affected persons on no- 
tice as to the fact of the litigation, their 
right to intervene, and stating that the 
case would not be settled within 30 


days of publication of the notice.*% 
Before the scheduled final hearing, a 
settlement was reached in which DHRS 
agreed to issue the requested certifi- 
cate of need. Subsequent to DOAH’s 
relinquishment of jurisdiction to HRS, 
but before entry of the final order, a 
third party attempted to challenge the 
DHRS decision to grant the certificate 
of need. DHRS’ denial of the third 
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party petition was appealed to the 
First District. The First District af- 
firmed the agency’s denial of the third 
party petition, holding that the notice 
of litigation provided a clear point of 
entry which was waived when the 
third party failed to act.44 

One other issue concerning final 
agency action which is different from 
that noticed has arisen within the 
context of a rule challenge which was 
later settled. In the case of Dept. of 
Health and Rehabilitative Services v. 
Fla. Medical Center, 578 So. 2d 351 
(Fla. Ist DCA 1991), an agency’s pub- 
lished rule amendment was challenged 
by two hospitals. Prior to the formal 
proceedings, the parties entered into a 
settlement stipulation requiring cer- 
tain changes to the previously 
published rule amendments. When 
these changes were made and the rule 
amendment was again published, a 
third hospital filed yet another rule 
challenge petition. In holding that the 
third hospital’s challenge was appro- 
priate, the First District Court of 
Appeal limited the scope of the chal- 
lenge to only the changes (as a result 
of the settlement) to the previously 
published amendments, rather than 
to all of the previously published amend- 
ments themselves.** Thus, where rule 
challenges are concerned, the point of 
entry to administrative proceedings be- 
comes progressively more narrow as 
the rule is modified and refined through 


successive administrative challenges. 

One final issue is what happens in 
the instance where, due to some factor 
beyond the affected person’s control, 
the petition for administrative hearing 
is not filed within the 21-day time 
period provided for in the clear point 
of entry. In the case of Machules v. 
Dept. of Administration, 523 So. 2d 
1132 (Fla. 1988), the Florida Supreme 
Court applied the doctrine of equitable 
tolling to allow the late filing of an 
appeal of an employment grievance to 
the Department of Administration.*6 
In this opinion, the Supreme Court 
recognized the doctrine of equitable 
tolling as applying where a person has 
been “misled or lulled into inaction” or 
has in some “extraordinary way been 
prevented from asserting his rights, or 
has timely asserted his rights mistak- 
enly in the wrong forum.”47 Later, the 
Fourth District in the case of Stuart v. 
Dept. of Corrections, 561 So. 2d 15 (Fla. 
4th DCA 1990), allowed the late filing 
of an appeal to the Public Employees 
Relations Commission due to an attor- 
ney’s excusable neglect.48 

Within the context of proceedings 
before the Division of Administrative 
Hearings, the equitable tolling doc- 
trine is often regarded as the inverse 
to the view that the time period pro- 
vided in a clear point of entry is 
jurisdictional.49 In Dept. of Environ- 
mental Regulation v. Puckett Oil Co., 
the First District held that DOAH has 
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the discretion to extend the time for 
the filing of a responsive pleading un- 
der F.A.C. Rule 221-6.035(5)(a), because 
were the rule to establish a 
jurisdictional time limitation, the divi- 
sion would have acted in excess of any 
“express or reasonably implied delega- 
tive legislative authority.’5° However, 
in the recent case of Environmental 
Resource Associates of Florida, Inc. v. 
Dept. of General Services, 624 So. 2d 
330 (Fla. 1st DCA 1993), the First 
District was faced with the late filing 
of a petition for formal administrative 
proceedings due to a party’s attorney 
failing to meet the deadline. The First 
District, while acknowledging existence 
of the equitable tolling doctrine under 
Machules, affirmed the agency’s denial 
of the late-filed petition, noting that 
there was “nothing extraordinary” in 
a party’s attorney failing to meet a 
deadline.5! In a concurring opinion, 
Judge Ervin took the position that the 
equitable tolling doctrine was not im- 
plicated in the instance where a party 
fails to file a petition within the time 
period provided in a clear point of 
entry.®2 In a vigorous dissenting opin- 
ion, Chief Judge Zehmer criticized the 
court opinion for effectively treating 
the point-of-entry time period as 
jurisdictional and for failing to address 
the issue of waiver through a 
factfinding proceeding.*3 


Conclusion 

As can be seen, it is essential that 
all attorneys who come into contact 
with agency decisionmaking under the 
Administrative Procedure Act pay par- 
ticularly close attention to the notice 
of intended agency action and the point- 
of-entry stage regarding any agency 
decision. As can be seen, the price paid 
for not providing a clear point of entry 
as to an agency decision is that the 
decision itself never becomes final. This 
may call into question the legality of 
activities conducted pursuant to an 
agency permit if a petition is filed at 
some later date. On the other hand, the 
consequences of failing to act on notice 
of intended agency action which pro- 
vides a clear point of entry is a waiver 
for all time of any right to challenge 
the agency decision. 

Several rules of thumb can be dis- 
tilled from the point-of-entry caselaw. 
First, in the area of providing clear 
point of entry, if there is a question 
about sufficiency of notice, always err 
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on the side of providing more notice, 
rather than less. Second, in terms of 
the timely filing of a petition for ad- 
ministrative proceedings, where there 
is a question about whether the point-of- 
entry time period has commenced run- 
ning, always file the petition sooner 
rather than later. Third, when notice 
of intended agency action reaches an 
attorney’s desk, it should be regarded 
as a matter of utmost importance and 
urgency either until a petition is filed 
which challenges the agency action, or 
until the client has made an informed 
decision to waive a right to challenge. 
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FAMILY LAW 


The Mediation Privilege— 
An Impermeable Wall 


he title of this article is a 
misnomer. The mediation 
privilege is more than a 
mere privilege. It is actu- 
ally a statutory prohibition on the 
admissibility of certain evidence in 
judicial proceedings. The difference is 
more than academic, and especially so 
in family law cases where the distinc- 
tion can set a trap for the unwary. 

Family law cases are subject to two 
mediation statutes. F.S. §61.183 (1992) 
applies to child custody, visitation, and 
support. F.S. §44.102 (1990) applies to 
all civil actions and encompasses ali- 
mony, equitable distribution, and other 
financial claims. Both statutes contain 
similar provisions enabling the liti- 
gants to invoke, as privileged, any 
communications made during any court- 
ordered mediation proceedings.! 

In the current version of F.S. §61.183 
(1992), the statute reads: “Each party 
involved in the mediation proceeding 
has a privilege during and after the 
proceeding to refuse to disclose and to 
prevent another from disclosing com- 
munications made during the proceed- 
ing, whether or not the contested issues 
are successfully resolved?” (Emphasis 
added.) F.S. §44.102 (1990) utilizes 
almost exactly the same language: 


Each party involved in a court-ordered 
mediation has a privilege to refuse to dis- 
close, and to prevent any person present at 
the proceeding from disclosing, communica- 
tions made during such proceeding... . 
[A]ll oral or written communications in a 
mediation proceeding other than an exe- 
cuted settlement agreement ... shall be 
confidential and inadmissible as evidence 
in any subsequent legal proceeding, unless 
all parties agree otherwise. (Emphasis add- 
ed.) 


Both statutes provide that the privi- 
lege may be waived by consent of all 
parties. 


The legislature 
needs to revise the 
mediation statutes 

to provide 
for an exemption to 
the privilege with 
respect to topics 
resolved by signed 
settlement 
agreements 


by William H. Stolberg 
and Kyle D. Pence 


There is, of course, in addition to 
those two specific statutes addressing 
privileged communication within the 
mediation process, the age-old rule of 
evidence which holds settlement dis- 
cussions to be inadmissible. F.S. 
§90.408 (1976) provides: “Evidence of 
an offer to compromise a claim which 
was disputed as to validity or amount 
as well as any relevant conduct or 
statement made in negotiation 
concerning a compromise, is inadmissi- 
ble to prove liability or absence of 
liability for the claim or its value.” A 
careful reading reveals that the dis- 
tinction between the mediation stat- 
utes and F.S. §90.408 is that the 
evidence code does not prohibit the 
admissibility of parol evidence to prove 
that a settlement has in fact been 
made and what the terms of settlement 
actually are.2 The mediation privilege 
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statutes do, in fact, effectively prohibit 
parol evidence, unless otherwise agreed 
by the parties. 

Privileges such as attorney-client 
(F.S. §90.502 (1992)), accountant- 
client (F.S. §90.055 (1992)), or the Fifth 
Amendment privilege against compul- 
sory self-incrimination®? carry with 
them certain penalizing consequences. 
The rule in Florida is that a party who 
bases a claim on matters which would 
be privileged, the proof of which will 
necessitate the introduction of privi- 
leged matter into evidence, and who 
then attempts to raise the privilege so 
as to thwart discovery, may be deemed 
to have waived that privilege.4 Under 
this “sword and shield” doctrine,® a 
party may not proceed with a claim for 
affirmative relief based on evidence 
which he or she maintains is protected 
from disclosure under a claim of privi- 
lege. If the party insists on maintain- 
ing the privilege, the claim will very 
often be dismissed, or the pertinent 
portions of the pleadings will be 
stricken.® In Minor v. Minor, 240 So. 
2d 301 (Fla. 1970), a divorce action, the 
wife raised the Fifth Amendment privi- 
lege to avoid answering deposition 
questions regarding adultery. The Flor- 
ida Supreme Court held that a plaintiff 
in a divorce action should not be per- 
mitted to further prosecute her action 
upon refusal to provide discovery on 
the basis of Fifth Amendment privi- 
lege, and her action was properly 
dismissed by the trial court.7 

No such penalties (or defenses) at- 
tach to the mediation exclusionary 
rule. The rule is self-executing; that is, 
mediation proceedings are inadmissi- 
ble without the necessity of either 
party invoking a privilege per se. It 
may therefore be relied on without 
risking penalties or consequences that 
would otherwise be imposed on a liti- 
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gant invoking a privilege under the 
evidence code. The result may be a 
grossly inequitable reward. For exam- 
ple, a family law litigant positioned to 
take advantage of an ambiguous clause 
in a mediation agreement can urge 
enforcement of the provision while in- 
voking the mediation rule to close off 
evidence vital to a proper and equitable 
interpretation of that same clause. 
There are no sanctions for wielding 
sword and shield together when it 
comes to the family law mediation 
“privilege.” 

The situation is exacerbated by cir- 
cumstances peculiar to domestic cases. 
Quite typically, family law settlements 
encompass a wide range of forms of 
relief and resolve numerous interre- 
lated issues. The financial portions of 
any settlement can be viewed as inher- 
ently interrelated with an increase in 
one portion of the settlement (property 
distribution, for example) offsetting or 
critically affecting another portion (per- 
haps alimony). The appellate courts 
recognize that family law provisions 
are so interrelated that it may be 
impossible to change one without af- 
fecting the others since all are part of 
an overall scheme of relief awarded to 
both litigants.§ 

Family law settlement negotiations 
pose an additional and unique diffi- 
culty. The parties are not professional 
litigants, and do not normally make 
calculated businesslike decisions as 
might an insurance carrier and a plain- 
tiffs lawyer. Instead, the parties are 
usually caught up in all the distracting 
emotions attendant to a divorce. It is 
not uncommon that the parties make 
their settlement, go home and think 
about it, and are later convinced that 
they could have or should have done 
better. Finality is important since there 
is a general tendency by both parties 
to try to reargue, renegotiate, or reliti- 
gate matters already concluded. 

In order to definitively conclude a 
family law case, it is important to have 
a mediation agreement written and 
signed when the parties have finally 
resolved the issues, and before they 
have the opportunity to undo that 
which has been done. Very often the 
signed mediation agreement is to be 
followed up with a formal settlement 
document, and this fact should be set 
forth in the written mediation agree- 
ment. However, the failure of the par- 
ties to agree on the precise language 


or the more detailed provisions of the 
formal document to be drafted is where 
the trouble begins, and usually results 
in the submission by one party of the 
roughly drafted mediation agreement 
to the court for ratification over the 
vehement objections of the other party. 

Either party may move the court to 
have the mediation agreement, imper- 
fect as it may be, entered as the final 
judgment of the court, notwithstanding 
an agreement to enter later into a 
full-blown written property settlement 
agreement. In Roskind v. Roskind, 
552 So. 2d 1155 (Fla. 3d DCA 1989), 
the Third District Court of Appeal 
established as the final judgment of 
the court an agreement made of record 
before a court reporter, despite a provi- 
sion in the record that the parties 
would draft and execute a formal writ- 
ten agreement.!° Roskind tells the 
bench and bar that agreements made 
between the parties, however imper- 
fect and imprecise, are going to be 
upheld by the courts, and the parties 
can presume that the courts will not 
be receptive to the parties’ Monday 
morning quarterbacking. 

Attempted enforcement of a skeleton 
agreement when it has been adopted 
by the court as the final judgment in 
the case may become a litigation quag- 
mire because of disagreement over the 
meaning of a particular provision. It 
is in the enforcement and interpreta- 
tion of the imperfect mediation agree- 
ment, often written up and signed after 
a tedious and stressful mediation ses- 
sion, that the mediation privilege be- 
comes most crucial. Because of the 
mediation privilege, the parties are 
effectively prohibited from introducing 
particularly vital evidence as to the 
intended meaning and effect to be 
given an agreement. 

Marital settlement agreements are 
contracts, subject to court approval in 
some respects (child custody and sup- 
port), but contracts nonetheless, and 
they will be interpreted as are other 
contracts.!! Mediation agreements are 
very often comprised of legal shorthand 
and abbreviations, and contain unde- 
fined terms and general statements 
which are susceptible to more than one 
interpretation. For example, although 
financial obligations are likely to be 
well-defined, i.e., the payment of a 
specific amount of support monies or 
the transfer of a property interest, 
conditional provisions may be poorly 


stated and ill-defined, such as a recita- 
tion that the payment of alimony is 
subject to a cohabitation clause, or a 
term providing that the transfer of the 
marital residence is conditioned on the 
other party obtaining refinancing. 

Interpretation of contracts is gener- 
ally a matter of law to be determined 
by the court!2 and, generally, contracts 
will not be held void for uncertainty 
unless there is no other way out.!3 As 
contract provisions, the terms of the 
marital settlement agreement will be 
given their ordinary meanings unless 
the agreement contains an ambigu- 
ity,4 or there is evidence that the 
parties intended to give non-ordinary 
meanings to certain terms.!* In short, 
the imperfect agreement will be up- 
held. 

Generally, where contracts contain 
missing terms, such terms may be 
supplied by the court by determining 
the “usual, reasonable and customary 
practices in the locality.”16 The Florida 
Supreme Court instructs the courts: 


In the construction of written contracts, it 
is the duty of the Court, as near as may be, 
to place itself in the situation of the parties, 
and from a consideration of the surrounding 
circumstances, the occasion, and the appar- 
ent object of the parties, to determine the 
meaning and intent of the language em- 
ployed.7 


The Fourth District Court of Appeal 
dictates that the courts must look to 
the plain language of the agreement, 
the surrounding circumstances, and 
the parties’ apparent purpose to dis- 
cern the meaning of the provisions of 
the agreement.!8 

The surrounding circumstances in 
marital settlement agreements encom- 
pass negotiations involving varied and 
numerous considerations of support 
and property, the impact of various 
provisions on the future lives of the 
parties and their children, and many 
other factors. These facts and circum- 
stances are precisely what are dis- 
cussed at length during mediation, and 
constitute the best evidence for proper 
interpretation of an ambiguous or in- 
complete agreement. Under the media- 
tion exclusionary rule/privilege, these 
facts and circumstances are also what 
a litigant is specifically barred from 
presenting to the court in the event of 
subsequent controversy. It is usually 
necessary to present these discussions 
in an enforcement or interpretation 
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proceeding, but this is an impossibility 
when the mediation privilege is raised. 

One solution for the careful practi- 
tioner is to include in the roughly 
drafted mediation agreement a specific 
mutual waiver of the privilege in the 
event of subsequent controversy or 
conflict regarding interpretation of any 
of the terms or provisions contained 
therein. This leaves the door open to 
the proffer of parol evidence to supple- 
ment or clarify the agreement. 

Concessions and statements by par- 
ties and counsel are made during me- 
diation for the purpose of achieving 
settlement that would never be dis- 
closed in litigation. The objective of the 
mediation privilege is to encourage free 
and open settlement negotiations by 
eliminating the later evidentiary use 
of party admissions or other prejudicial 
disclosures arising during the media- 
tion proceedings in the event that a 
settlement is not reached and the court 
must resolve the issues in the case. 

However, once an agreement is 
reached, the necessity for the privilege 
disappears. The court cannot make or 
rewrite the contract.!9 The material 
terms and conditions of the settlement 
are subject only to interpretation by 
the court, and may not be altered in 
their essentials. (Custody and child 
support issues are the exceptions, be- 
ing always subject to court scrutiny 
and change.) The danger of unfair 
prejudice disappears as to all other 
settled issues, and the parties need not 
worry that communications during me- 
diation will prejudice one side or the 
other. To the contrary, the parties now 
must concern themselves with the like- 
lihood that they will be estopped from 
presenting vital evidence needed to 
interpret or enforce the existing agree- 
ment. Such communications should be 
available to the court, to ensure a fair 
and equitable result, as contemplated 
by the parties when they entered the 
settlement. 

The courts have, to date, strictly 
enforced the privilege provisions sur- 
rounding mediation.2° They have, in 
effect, erected an impenetrable wall 
around the mediation process. The leg- 
islature needs to revise the mediation 
statutes to provide for an exemption 
to the privilege with respect to topics 
that have been resolved by virtue of 
signed settlement agreements. 

Mediation, the newly discovered pana- 
cea for whatever current difficulties 
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we may have with our ancient tried 
and tested system of jurisprudence, 
brings with it a new and potentially 
counterproductive phenomenon: the me- 
diation privilege. At this juncture the 
statutes and court decisions have sur- 
rounded the mediation process with 
an impermeable iron curtain, the exis- 
tence of which may have unintended 
unpleasant consequences for litigants 
and courts alike. It falls on the careful 
family law practitioner to insulate the 
client from those consequences. 0 
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DePalma, 538 So. 2d 1290 (Fla. 4th D.C.A. 
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depth discussion see McSorley, Effects of 
Asserting the Fifth Amendment in Civil 
Cases, 67 Fia. B.J. 36 (Nov. 1993). 

8 Canakaris v. Canakaris, 382 So. 2d 
1197 (Fla. 1980). 

9 Stempel v. Stempel, 19 Fla. L. Weekly 
D150 (Fla. 4th D.C.A., January 28, 1994); 
Roskind v. Roskind, 552 So. 2d 1155 (Fla. 
3d D.C.A. 1989). 

10 Td. 

11 Davis v. Davis, 301 So. 2d 154 (Fla. 3d. 
D.C.A. 1974); Kenyon v. Kenyon, 496 So. 2d 
839 (Fla. 2d D.C.A. 1986); Mulhern v. 
Mulhern, 446 So. 2d 1124 (Fla. 4th D.C.A. 
1984). 

12 Blackhawk Heating and Plumbing Com- 
pany, Inc. v. Data Lease Financial Corpora- 
tion, 302 So. 2d 404 (Fla. 1974). 

13 Td. 

14 Morton v. Morton, 307 So. 2d 835 (Fla. 
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pany, Inc. v. Data Lease Financial Corpora- 
tion, 302 So. 2d 404 (Fla. 1974) (emphasis 
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18 Woodworth v. Woodworth, 358 So. 2d 
1024 (Fla. 4th D.C.A. 1980) (rehearing 
denied). 

19 Fincher v. Belk-Sawyer Company, 127 
So. 2d 130 (Fla. 3d D.C.A. 1961). 

20 Royal Caribbean Corporation v. 
Modesto, 614 So. 2d 517 (Fla. 3d D.C.A. 
1992), rehearing denied; Fabber v. Wessel, 
604 So. 2d 533 (Fla. 4th D.C.A. 1992), 
rehearing denied. Cf. Hudson v. Hudson, 
600 So. 2d 7 (Fla. 4th D.C.A. 1992), as 
modified, and Cohen v. Cohen, 609 So. 2d 
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PENCE 


he closing argument is one 

of the most important parts 

of a trial. The entire trial 

leads up to the summation. 
The argument is especially significant 
if the outcome of the trial is too close 
to predict. At that point, all that mat- 
ters is the attorney’s last-minute at- 
tempt to persuade the jury to find in 
favor of his or her client. This article 
offers some basic advice and a general 
outline that should be considered when 
preparing for, and presenting, the clos- 
ing argument. 

During the summation, all of the 
evidentiary pieces should be brought 
together and the case should be pre- 
sented in a strong, fluid, and persua- 
sive manner. All points that help prove 
the elements establishing the theory 
of the case must be fully explained. 
The closing should be performed in a 
simple, yet precise way. 

The podium should not be used; 
instead, walk around freely. The use 
of a podium blocks communication and 
sends a message to the jury that there 
is something between you and them. 
Closing argument should be presented 
without notes or with as few notes as 
possible. If notes must be used, then 
use flash cards or very well-organized 
papers so that you are not fumbling 
through documents when closing the 
case. Stand no closer than six feet from 
the jury. If you get too close, you will 
be encroaching on the jury’s comfort 
zone and may cause them discomfort. 

Begin the closing argument with a 
basic greeting. Almost all trial attor- 
neys will thank the jury for their 
patience and attention before formally 

. beginning the summation. This should 
not be done in a patronizing way, but 
sincerely and honestly. You should also 
explain what the summation is all 
about. A road map should be given to 
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Great closing 
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the jury explaining what is going to 
be done and how it will be accom- 
plished. 

Use simple and plain English. Leave 
legalese at the office. Avoid using ex- 
cessively flowery language or complex 
legal terms. If complex scientific, medi- 
cal, or legal terms must be used, make 
sure that those words and terms are 
completely explained and defined well 
before they are used in context during 
the closing argument. 

Next, discuss the difference between 
a civil and criminal trial. The jury 
should understand that a civil trial is 
not conducted like a criminal trial and 
that at the end of the civil case, no one 
will go to jail or lose any privileges. 
The jury should be aware that what 
is being sought are money damages. 

After that, discuss the standard of 
proof. Compare and contrast the stan- 
dard of proof in civil cases from that of 
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criminal cases. Examples of how the 
standard of proof works in civil cases 
should be provided. For instance, the 
trial attorney should explain that the 
greater weight of the evidence is like 
the scale of justice. That is, if the scale 
tilts to one side just a little bit, that is 
enough to be considered the greater 
weight of the evidence. Other examples 
may be used such as the difference 
between 51 percent and 49 percent, 
etc. These examples will help the jury 
understand the standard of proof and 
how to decide the case. 

Follow that discussion with a com- 
plete and interesting explanation about 
the basis of the lawsuit. A short sum- 
mary of the theory of the case and the 
establishing evidentiary facts should 
be presented to the jury at that point. 
Deliver this portion of the closing as if 
telling a story. 

After the general picture is fully 
painted, break down the case by ele- 
ments in the order that they will be 
presented to the jury in the instruc- 
tions. For example, in a negligence 
case, the attorney should explain what 
the elements of liability are and how 
the elements were met or not met in 
the case. Show how the evidence sup- 
ports the theory of the case. 

The testimony of the witnesses and 
the documented evidence supporting 
the claim should be discussed at that 
point as well. It is important not to 
rehash all the evidence presented dur- 
ing trial. If the entire case is presented 
during closing, this will become too 
boring and the jury will be put to sleep. 
Instead, point out the highlights of the 
testimony and the key pieces of the 
evidence in the trial. 

Never misstate the evidence or your 
position in the case. Jurors do not 
forget these things, and collectively, 
they remember everything that hap- 


|Get answers 


to questions 
on substantive 
law or procedure 
from 


SCOPE 


(Seek Counsel of 
Professional 
Experience) 


panel volunteers, 
or answers to 
general questions 
on law practice 
from Silent 
Partner volunteers 


Free 


800/342-8060 
or 
904/561-5600, 
Ext. 5803 


Projects of the 
Young Lawyers 
Division 


pens in the trial. As a group, jurors see 
and hear it all. Jurors can and will 
forgive a lawyer if he or she is kind and 
honest, but if they think the lawyer is 
lying to them or misstating the evi- 
dence or the law, the jury will never 
forgive that lawyer and the client may 
suffer as a result. 

Make sure that demonstrative evi- 
dence is used when explaining the key 
points in your case. The jury will need 
to see and hear the important parts of 
your argument. The use of demonstra- 
tive evidence greatly increases the 
effectiveness of the closing argument. 
It will allow the jury to fully under- 
stand the case. 

It is important to anticipate the 
arguments that may be made by the 
other side. Prepare to rebut those argu- 
ments before they are made. Neverthe- 
less, avoid attacking the other side’s 
attorney directly. Juries do not appre- 
ciate this type of argument and it often 
backfires. Thus, do not engage in a 
personality battle with the opposing 
party or counsel. 

After completely discussing the ele- 
ments of the case and your client’s 
right to prevail in the lawsuit, move 
on to discuss damages. For the plain- 
tiff, this is an extremely important 
part of the closing argument and can- 
not be rushed or discussed in a 
haphazard or unorganized way. At 
least 35 percent of the time allotted for 
closing argument should be devoted to 
a thorough discussion of the damages. 
After the damages presentation, the 
jury should be fully convinced that 
your client has sustained significant 
harm and should be compensated. If 
properly presented, a significant ver- 
dict may result: 

Conversely, if representing the de- 
fense, the argument should focus more 
on the liability aspect of the case. The 
defense should discuss damages in a 
purely logical and mathematical way. 
The defense should remind the jurors 
not to reward the plaintiff, but solely 
to compensate the plaintiff and only if 
liability exists. 

Some defense lawyers believe that 
no particular amount should be dis- 
cussed during closing argument when 
defending damages. This has proven 
to be effective for many defense attor- 
neys, but it is also a very dangerous 
practice. If the jury plans to award the 
plaintiff a compensatory award, and 
the defense does not discuss specific 
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amounts, the jury may feel obligated 
to award the amounts suggested by the 
plaintiff's attorney. Instead, a defense 
attorney may want to argue that no 
damages should be awarded, but that 
if damages are awarded, the amounts 
should be based on realistic figures. A 
sincere and conservative discussion of 
damages should then follow. 

After damages are discussed, you 
should conclude the closing argument 
with a strong ending. The heart of the 
case should be proclaimed, followed by 
a request that the jury find in favor of 
your client. Thank the jury for its 
attention, then sit down at counsel 
table and appear confident that justice 
will be served. 

Always remember to deliver the sum- 
mation convincingly, clearly and in an 
organized manner. Great closing argu- 
ments are rarely spontaneous. They 
require proper preparation, organiza- 
tion, practice, and inspiration. If deliv- 
ered properly, the closing may make 
all the difference in the result of the 
trial. Thus, you should devote suffi- 
cient time and effort to properly prepare 
the closing argument. 0 
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PUBLIC INTEREST LAW 


Fitness to Practice Law: A Question 
of Conduct, Not Mental Illness 


nly those who are fit 

should be licensed to prac- 

tice law. The Florida Su- 

preme Court promulgates 
rules for admission to the Bar which 
include criteria for determining fit- 
ness. The Board of Bar Examiners 
evaluates applicants using these stan- 
dards. Inquiries about treatment for 
mental illness and substance abuse are 
part of the evaluation. These questions 
miss the mark. 

The court and bar examiners have 
not proven, nor could they, that fitness 
to practice is directly related to ab- 
sence of either mental illness or addic- 
tion. These inquiries are based on preju- 
dice against mental illness. Many 
people with emotional problems are 
excellent attorneys, while other law- 
yers with no psychiatric disorder are 
disciplined for misconduct. 

The rules for admission provide “[a]n 
attorney should be one whose conduct 
justifies . . . trust. . . .”! Because the 
most accurate predictor of conduct is 
past behavior, the board should ask 
an applicant about history of impair- 
ment—whatever the cause—portend- 
ing inability to perform competently 
as a lawyer. 

Inquiries about treatment for mental 
problems invade the applicant’s right 
to privacy. In a society which stigma- 
tizes the mentally ill, compelling an 
individual to disclose he or she has 
sought treatment constitutes injury— 
even if admission to practice is neither 
denied nor delayed. This injury is not 
justified by the few, if any, people these 
questions identify as likely to harm the 
public or the profession. In addition, 
the Americans with Disabilities Act of 
1990 (ADA) prohibits these inquiries 
because they impose additional bur- 
dens on individuals with disabilities. 

This article reviews questions about 
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treatment for mental illness and sub- 
stance abuse on the Florida bar appli- 
cation. It suggests failure to understand 
mental illness leads bar examiners and 
courts to write and uphold inappropri- 
ate, ineffective inquiries. After discuss- 
ing relevant portions of the ADA, the 
article explains how and why the act 
prohibits these questions. Finally, it 
proposes questions to elicit meaningful 
information on the only legitimate is- 
sue: an applicant’s competence to prac- 
tice. 


The Questions 

To determine which individuals are 
fit, bar examiners inquire into aspects 
of applicants’ private lives. One series 
of questions concerns treatment for 
mental illness and substance abuse. 

The Florida Supreme Court conceded 
positive answers implicate the appli- 


cant’s privacy and confidentiality rights 
in Florida Board of Bar Examiners Re: 
Applicant, 443 So. 2d 71 (1983). Appli- 
cant had refused to answer the ques- 
tion about regular treatment for men- 
tal disorders. Deciding the state’s in- 
terest in protecting the public out- 
weighed the individual’s privacy rights, 
the court rejected state and federal 
constitutional arguments. The inquir- 
ies further a “legitimate state interest 
. . . . The pressures placed on an attor- 
ney are enormous and his mental and 
emotional stability should be at such 
a level that he is able to handle his 
responsibilities.”2 

Undoubtedly an attorney must enjoy 
sufficient mental stability “to handle 
his responsibilities.” But a person does 
not lack the stability to practice compe- 
tently just because the person was 
treated for emotional problems or sub- 
stance abuse. In fact, new medical 
research reveals close to half the peo- 
ple who consult a mental health pro- 
fessional do not have a diagnosable 
mental illness.? Further, a person who 
obtains treatment may be a better 
lawyer than one who fails to recognize 
a problem or refuses to seek help. 

In Applicant, the Florida Supreme 
Court held the government’s need for 
disclosure outweighed the individual’s 
privacy interest. Since that 1983 deci- 
sion, inquiries have been expanded, 
increasing the threat to an applicant’s 
right to privacy. Because the court 
used a balancing test,5 more intrusive 
questions could tilt the balance in favor 
of an applicant’s privacy rights. But 
virtually unlimited support of the need 
for such information, and dicta that the 
questions satisfy the highest level of 
scrutiny mean, if challenged, the new 
questions are also likely to be ap- 
proved. 

John Moore, executive director of the 


THE FLORIDA BAR JOURNAL/MAY 1994 71 


Board of Bar Examiners, strongly sup- 
ports these questions, claiming they 
identify people who lie.6 Surely bar 
examiners can find a less harmful way. 
These inquiries injure applicants and 
the public. Concerns about responding 
to these questions cause some appli- 
cants to reject or postpone treatment.’ 
A paragraph which “assures” appli- 
cants the board “regularly admits” peo- 
ple with a history of mental illness or 
treatment by mental health profes- 
sionals is insufficient to allay these 
fears. Many applicants recognize that, 
even if the board ultimately recom- 
mends admission, those who have re- 
ceived treatment face additional in- 
vestigation and possible delay.® 


Mental Iliness 

Bar examiners and the Florida Su- 
preme Court misunderstand or ignore 
important facts about the nature, ef- 
fect, and prevalence of mental illness. 
Only approximately one-third of the 
28 percent of Americans suffering from 
a diagnosable mental illness are dis- 
abled by their psychiatric conditions.? 
One-third of those with an illness con- 
sult a mental health professional, not 
necessarily the same people as are 
disabled by their condition. Even if a 
causal relation exists between mental 
disorders and diminished ability to 
practice competently, it makes no sense 
to heighten scrutiny of only those ap- 
plicants who seek treatment, especially 
because 46 percent of those treated 
have no diagnosable mental illness.1° 
The conclusion is simple: Current 
questions identify the wrong people. 

In Applicant, the court recognized 
there is “no precise list of medical 
conditions that may affect a person’s 


fitness to practice law and no uniform- 
ity among people who suffer from those 
conditions.”!1 This means mere pres- 
ence of a medical condition is not an 
accurate predictor of fitness, and indi- 
viduals react differently to the same 
conditions. But the court rejected the 
logical solution: questions inquiring 
about impairment. 

Even if the court was correct in 
affirming the questions, and even if the 
same analysis could be applied to the 
current more invasive inquiries, the 
questions must be eliminated, or at 
least modified, for another reason: They 
violate the ADA. 


Americans With 
Disabilities Act of 1990 
Congress passed the ADA to protect 
the 43 million disabled Americans from 
discrimination in various aspects of 
their lives.!2 Specific detailed provi- 
sions of the act prevent employers from 
discriminating in hiring, promoting, 
or firing based on disability and ensure 
reasonable accommodations!® if re- 
quested. The ADA prohibits medical 
inquiries or exams during the inter- 
view process, but permits asking if an 
applicant can perform essential job 
functions. Under limited circumstances, 
some medical inquiries are permitted, 
but to protect employees from unauthor- 
ized disclosure of private information, 
Title I requires this information “be 
collected and maintained on separate 
forms and in separate medical files and 
. . . treated as a confidential medical 
record.” To further protect the appli- 
cant’s privacy, disclosure is limited.14 
The Florida Supreme Court approved 
the questions, partially based on per- 
ceived limited disclosure.!5 But private 
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medical information is available to any- 
one with access to the applications. 
Providing the protection mandated by 
the ADA—separate forms and separate 
medical files—would strengthen the 
board’s argument. Thus, the indi- 
vidual’s privacy would be better pro- 
tected, this provision of the act would 
be satisfied, and the board would get 
information. Maintaining medical in- 
formation separately, however, is not 
sufficient to comply with the act. Be- 
cause the board has failed to prove 
invasive information it seeks is “job- 
related and consistent with business 
necessity,’ it cannot ask these 
questions.16 

Title II prevents discrimination in 
benefits provided by a state “instru- 
mentality.” The board is an instrumen- 
tality of the state. The benefit is licen- 
sure as a member of The Florida Bar. 

An employer can defend against 
charges of discrimination by proving 
“qualification standards, tests, or se- 
lection criteria ... are job-related and 
consistent with business necessity.”!7 
A “public entity may not administer a 
licensing or certification program in a 
manner that subjects qualified indi- 
viduals . . . to discrimination” based 
on disability.18 This means the covered 
entity—in this case the board—cannot 
deny a benefit—admission to the Bar— 
without proving criteria are related to 
ability to practice. But, without proof, 
the board and court assert mental 
disorder is causally related to fitness 
to practice. These assertions “reflect 
the fundamental prejudices and mis- 
conceptions which the ADA sought to 
combat, without achieving their pur- 
pose of insuring competent and quali- 
fied attorneys.”!9 

An employer may reject an applicant 
who poses a “direct threat” to the 
health or safety of others.2° Bar ex- 
aminers may also exclude applicants 
who pose a “direct threat” to the public. 
The assessment must be “based on a 
reasonable medical judgment that re- 
lies on the most current medical knowl- 
edge... .”21 Just as this article sug- 
gests, “[flor individuals with mental 
and emotional disabilities, the employer 
must identify the specific behavior on 
the part of the employee that would 
pose the direct threat.”22 

Responding to an ADA challenge, 
the Court of Appeals for the District of 
Columbia recently eliminated questions 


-concerning treatment for mental condi- 


tions and limited questions about treat- 
ment for substance abuse and hos- 
pitalization to five years.23 This com- 
promise moves the result in the right 
direction, but the court, bar examiners, 
and even some mental health advo- 
cates missed the real solution. Because 
the issue is whether—based on past 
conduct, not status—the applicant’s 
competence is likely to be impaired, 
bar examiners should inquire about 
behavior. Questions about treatment 
for mental health and substance abuse 
do not help predict applicants who will 
not, or cannot, competently practice. 
Further, time limits on hospitalization 
or treatment for substance abuse are 
not responsive to the interests of the 
public or applicant. 


The Florida Response 

Because attorneys occupy a position 
of trust, the board is justified in inves- 
tigating fitness and moral character. 
A “record of conduct” should prove an 
applicant’s “character and fitness. . . 
assure the protection of the public and 
safeguard the justice system.”24 But 
mental illness is no more a character 
issue than cancer or other illness. If 
disease manifests in injurious behav- 
ior, the conduct implicates moral char- 
acter, not the illness. Therefore, bar 
examiners have the right to ask only 
about behavior, not illness or disabil- 
ity. 

Thomas Pobjecky, general counsel 
for the Florida Board of Bar Examin- 
ers, disagrees. He claims questions 
about treatment for mental illness and 
substance abuse are necessary to de- 
termine fitness to practice law. “In 
determining whether applicants have 
established good moral character suffi- 
cient to demonstrate their fitness and 
capacity to practice law, bar examiners 
must consider the mental and emo- 
tional stability of bar applicants.”25 

After discussing two disciplinary 
cases, Pobjecky concludes they “should 
leave no doubt that substantial harm 
to a client can result from the conduct 
of a mentally impaired attorney.”26 
Ironically, he missed the point of his 
own statement. The lawyer’s miscon- 
duct, not mental disorder, caused harm 
to clients and made him unfit. More- 
over, contrary to Pobjecky’s assertions, 
Florida Bar proceedings for the last 
three years fail to highlight mental 
disorders as a major cause for discipli- 
nary actions.27 


If mental disorders do contribute to 
misconduct, the argument for asking 
about treatment as part of the applica- 
tion process is actually weakened be- 
cause the questions failed to identify 
applicants whose conduct as lawyers 
later cause problems. Further, even 
though advocates of the questions con- 
cede these inquiries exclude few, if 
any, applicants, Pobjecky concludes bar 
examiners must continue to ask “[flor 
the protection of the public.”28 

Pobjecky also summarily rejected the 
argument the ADA applies to licensing. 
He claims, without proof, that attempts 
to apply the act are “not supported by 
any reasonable interpretation” of the 
ADA and its regulations.”9 He is wrong. 

In fact, a state court in Maine re- 
cently held the act does apply.°° Bar 
examiners are an instrumentality of 
the state and thus cannot discriminate 
based on disability. “Although it is 
certainly permissible ... to fashion 
other questions more directly related 
to behavior that can affect the practice 
of law without violating the ADA,’ 
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current questions are contrary to the 
act. As a result, applicants cannot be 
required to answer these questions.*! 
Pobjecky also disagrees with the D.C. 
court’s modifications because there is 
“simply no rational basis to distinguish 
. .. treatment for mental illness and 
. . . drug or alcohol abuse.” Mr. Pob- 


jecky’s conclusion is puzzling—the ADA 


itself distinguishes between mental ill- 
ness and substance abuse, specifically 
excluding illegal drug users from pro- 
tection. 

Questions about substance abuse or 
hospitalization within the past five 
years target more closely what the 
public has a right to know. Neither 
substance abuse nor mental illness 
relate directly to ability to practice 
law; conduct does. Substance abuse 
might result in behavior which in- 
creases the risk a lawyer might injure 
a client. But virtually unlimited 
questions concerning any substance 
abuse within an arbitrarily defined 
time limit are not narrowly tailored to 
obtain information needed to protect 


THE FLORIDA BAR JOURNAL/MAY 1994 73 


all your offshore corporate 
OMC U.S. Representative Office: 
OVERSEAS SERVICES 
INTERNATIONAL CORP. 
Miami, Florida 3313100 
Tel.: (305) 374447400, 


the public. Inquiries about hospitaliza- 
tion are justified as evidence of func- 
tional impairment in performing ordi- 
nary, work-related tasks. But hos- 
pitalization for physical illness implies 
similar functional interference. Conse- 
quently, if this is an appropriate in- 
quiry, boards should ask about all 
hospitalizations. Otherwise the ques- 
tions are exposed as what they seem 
to be—further stigmatization based on 
myths and prejudice about mental ill- 
ness. 


Suggested Questions 

1) Have you ever been expelled, sus- 
pended from, or had disciplinary action 
taken against you by any educational 
institution? If so, explain. 

2) Has your grade point average ever 
varied by half a letter grade or more 
between two terms? If so, explain. 

3) Have you ever been absent from 
school or a job for more than 30 con- 
secutive days? If so, explain. 

4) Have you ever been fired from, 
asked to leave, or had disciplinary 
action taken against you in any job? If 
so, explain. 

5) Have you ever been evicted or 
asked to vacate a place in which you 
lived? If so, explain. 

6) Have you ever been arrested for 
D.U.L.? If so, explain the circumstances, 
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including outcome. 

7) Have you had any blackouts or 
periods of intoxication associated with 
alcohol or any other drug within the 
past six months? If so, explain. 


Conclusion 

The public has an interest in ensur- 
ing only those who are fit to be licensed 
to practice law. But inquiries which 
focus on treatment for mental illness 
or substance abuse do not aid in deter- 
mining fitness. In addition, these 
questions violate the ADA by discrimi- 
nating based on disability. The only 
support for this discrimination is myths, 
stereotypes, and prejudice. Because the 
board has failed to meet its burden of 
proving discriminatory questions are 
job-related, the questions must be elimi- 
nated. Instead, to determine fitness, 
inquiries should focus on whether past 
conduct indicates an applicant will 
competently practice 
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randum of law. 

20 28 C.F.R. §1630.1(r). 

21 Td. 

22 Interpretive Guidance §1630.2(r) (em- 
phasis added). This argument is buttressed 
by the different treatment for physical dis- 
ability in which “the employer must identify 
the aspect of the disability that would pose 
the direct threat.” Id. 

23 Charles L. Reischel, The Constitution, 
the Disability Act, and Questions About 
Alcoholism, Addiction, and Mental Health, 
61 Tue Bar Examiner 10, 16-21 (Aug. 1992). 

24 Rules for Admission, III.B.2.b. 

25 Thomas Pobjecky, Mental Health In- 
quiries: To Ask, or Not to Ask—That Is the 
Question, 61 THE Bar Examiner 31, 36-37 
(Aug. 1992). Pobjecky inappropriately links 
moral character with mental illness. 

26 Td. at 35. 

27 The Florida Bar Grievance System, 
Monthly Statistics (July 1, 1989-June 30, 
1992). 

28 Pobjecky, supra note 25, at 37. 

29 Id. at 34. 

30 In re Applications Anne Underwood 
and Judith Ann Plano, Docket No. BAR-93- 
21 (Dec. 7, 1993) (unpublished opinion). 

31 Jd. at 4. These questions are similar 
to the Florida inquiries. 


HEALTH LAW. 


Stark II Limits on 


Physician Self-referral 


o discussion of health care 
reform is complete until 
“buzzwords” like shared 
services, integrated deliv- 
ery systems, networks, alliances, and 
joint ventures are mentioned. Repeat- 
edly, physicians, institutional provid- 
ers, and suppliers are being told that 
providing services in the era of health 
reform will be a matter of cooperation. 
Indeed, informed providers have al- 
ready begun to consider the transac- 
tions and ventures most likely to en- 
hance their role in the new health care 
marketplace. Yet, the success of any 
effort to join forces for the future will 
depend upon providers’ willingness to 
carefully structure and scrutinize any 
proposed joint venture arrangement. 

In particular, providers must be ever 
wary of arrangements in which a phy- 
sician in a position to make referrals 
becomes an owner or investor in the 
health care venture. President Clinton 
recently signaled his willingness to 
limit self-referral by enacting a signifi- 
cant change to the law now governing 
physician referrals to self-owned enti- 
ties. As part of the 1993 Budget Act, 
the so-called Stark Law prohibitions 
on physician self-referral have been 
markedly expanded. Although it repre- 
sents a major step in the movement to 
limit the ability of physicians to refer 
patients to entities with which they 
have a financial relationship, the new 
“Stark II” law is itself replete with 
exceptions. The implication for health 
care facilities and practitioners is clear: 
To chart a course that accomplishes 
legitimate goals while avoiding prohib- 
ited conduct, providers must stay 
abreast of the ever-changing rules of 
the game. 

In the 1980’s, those generally con- 
cerned with the rising cost of health 
care began to focus on arrangements 
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in which physicians owned—and profi- 
ted from the operation of—health care 
entities to which they referred their 
patients. Industry observers began to 
ask whether physician judgment was 
compromised as a result of the poten- 
tial for financial gain inherent in self- 
referral scenarios. Were physicians send- 
ing patients to the facility they owned 
regardless of where the best and most 
convenient care was offered? Were phy- 
sicians ordering unnecessary tests to 
increase the profitability of the entities 
in which they had a financial interest? 
Were providers offering artificially at- 
tractive investment opportunities to 
physicians to secure their referrals? 
In 1989, one of the most visible 
critics of the referral practices of physi- 
cian owners, Rep. Fortney (Pete) Stark 
(D.-Calif.), warned of the potential for 
physician-provider investment ventures 
to undercut public confidence in the 


medical profession. Stark was convinced 
that the federal anti-fraud and abuse 
statute, which prohibits the direct or 
indirect receipt or payment of remu- 
neration for referrals, was insufficient 
to combat the problems of self- 
referral.! When Stark decided to attack 
the reported referral practices of physi- 
cian owners, he did so with sweeping 
legislative proposals designed to dras- 
tically restrict, if not effectively end, 
all physician referrals to entities in 
which the physician had a financial 
interest.? 

Stark’s proposals sent shockwaves 
throughout the health care industry. 
Practices which had gone unquestioned 
for years were suddenly at the center 
of an “emerging legal and ethical con- 
troversy.”> Immediately, legislative 
forces were mobilized in an attempt to 
limit the sweep of the Stark anti- 
referral proposals. Those forces pre- 
vailed and when the law was enacted, 
as part of the Omnibus Budget Recon- 
ciliation Act of 1989, it prohibited only 
physician referrals to clinical laborato- 
ries and even provided exceptions to 
that prohibition. The panic which had 
swept through the industry at the time 
Stark originally introduced his “blan- 
ket” anti-referral proposals abated. Yet, 
the battle was far from over. 

The ethics and impacts of physician 
self-referral have continued to be scru- 
tinized in recent years, as numerous 
studies at the state and federal levels 
have been commissioned to consider 
physician ownership of entities to which 
the physician makes referrals. See, 
e.g., “Joint Ventures Among Health 
Care Providers in Florida” (September 
1991) (conducted by the State of Flor- 
ida Health Care Cost Containment 
Board in conjunction with the Depart- 
ment of Economics and Finance, Flor- 
ida State University). Yet, until now, 
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the terms of Stark’s federal anti- 
referral law have remained limited to 
physician referrals to clinical laborato- 
ries. 


Stark Il 

Effective January 1, 1995, Stark II 
will prohibit a physician (or a physi- 
cian family member) with a “financial 
relationship” with an entity from refer- 
ring a patient to that entity for purposes 
of receiving not only clinical laboratory 
services, but also physical or occupa- 
tional therapy services, radiology or 
“other diagnostic” services, radiation 
therapy services, durable medical equip- 
ment, parenteral or enteral nutrients, 
equipment or supplies, prosthetics, 
orthotics, or prosthetic devices, home 
health services, outpatient prescrip- 
tion drugs, or inpatient or outpatient 
hospital services. The category of 
“other diagnostic” services is poten- 
tially troubling because the terms are 
undefined. In fact, the Health Care 
Financing Administration (HCFA), the 
agency responsible for promulgating 
the Stark II regulations, admits that 
it is not certain how to interpret the 
“other diagnostic” services category. 
HCFA has reportedly made an infor- 
mal request of Congress for an inter- 
pretation of the phrase. Unfortunately, 
providers will probably have to await 
the publication of regulations for gui- 
dance on this question. 

Stark II now extends to both Medi- 
care and Medicaid. No entity may bill 
the government, the individual, or any 
third party payor for services rendered 
pursuant to a prohibited referral. How- 
ever, because Stark II does not extend 
beyond Medicare and Medicaid, some 
providers will probably continue to 
avoid the law by billing private pay 
patients while not charging for services 
rendered to Medicare and Medicaid 
patients pursuant to otherwise illegal 
referrals. 

A “financial relationship” is created, 
for purposes of Stark II, by either a 
physician’s “ownership or investment 
interest” in an entity or a “compensa- 
tion agreement” between the physician 
and the entity. Providers should take 
note of the breadth of the compensation 
agreement definition; unless an excep- 
tion is applicable, any arrangement 
involving any remuneration between 
a physician (or physician family mem- 
ber) and an entity constitutes a com- 
pensation agreement such that referrals 
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to the entity involved are prohibited.5 

The law generally considers a “refer- 
ral” to include any request by a physi- 
cian for items or services payable under 
Medicare Part B, including a request 
for a consultation with another physi- 
cian that results in an order for 
designated health services. With cer- 
tain exceptions, a physician’s request 
or establishment of a plan of care 
which includes the provision of desig- 
nated health services constitutes a 
referral.§ 

Although Stark II extends the refer- 
ral prohibition to a variety of services, 
it also includes a number of significant 
exceptions. An exception to both the 
ownership and compensation arrange- 
ment prohibitions is included for physi- 
cians’ services provided personally or 
under the personal supervision of an- 
other physician in the same “group 
practice” as the referring physician.” 
A group practice is defined as a group 
of two or more physicians legally or- 
ganized as a partnership, professional 
corporation, foundation, not-for-profit 
corporation, faculty practice plan, or 
similar association. To be a group 
practice, each physician in the group 
must provide substantially the full 
range of services the physician rou- 
tinely provides through the joint use 
of shared office space, facilities, equip- 
ment, and personnel. Substantially all 
of the services of the member physi- 
cians must be provided through the 
group and billed under a billing num- 
ber assigned to the group such that 
amounts received are treated as re- 
ceipts of the group. The overhead ex- 


penses and income from the practice 
must be distributed in accordance with 
predetermined methods. Compensation 
may not be based upon referrals. Mem- 
bers of the group must personally 
conduct no less than 75 percent of the 
physician-patient encounters of the 
group practice.§ 

In the case of services other than 
durable medical equipment (excluding 
infusion pumps), parenteral and en- 
teral nutrients, equipment, and sup- 
plies, Stark II continues the prior law’s 
exception (for both the ownership and 
compensation arrangement prohi- 
bitions) for “in-office ancillary services” 
furnished personally by the referring 
physician, by a member of his or her 
group practice, or by a physician per- 
sonally supervised by a member of the 
group practice. To qualify for this ex- 
ception, the services must be furnished 
in a building in which the referring 
physician (or another physician in his 
group practices) furnishes services un- 
related to the furnishing of the desig- 
nated health services, in another build- 
ing used by the group for its clinical 
laboratory services, or in a building 
used for the centralized provision of the 
group’s other health services. Further, 
the services must be billed by the 
physician performing or supervising 
the services, by the referring physi- 
cian’s group practice (under the group’s 
billing number), or by an entity which 
is wholly owned by the referring physi- 
cian, or his or her group practice. The 
Secretary of Health and Human Serv- 
ices may impose additional regulatory 
requirements on arrangements attempt- 
ing to meet the in-office ancillary 
exception.9 

The new law extends the prior excep- 
tion for “prepaid plans” to include 
qualified health maintenance organi- 
zations (HMO’s). The Secretary is 
granted the authority to specify other 
exceptions by regulation.!° 

Stark II modifies the prior law’s 
exception for ownership in publicly 
traded securities and creates a new 
exception for mutual fund investments. 
Ownership of investment securities 
which may be purchased on terms 
generally available to the public will 
not trigger the referral prohibition if 
1) the securities are either listed on the 
New York or American Stock Exchange 
(or another regional or foreign ex- 
change with daily published quota- 
tions) or traded under an automated 
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inter-dealer quotation system operated 
by the National Association of Securi- 
ties Dealers, and 2) the corporation in 
which the investment is held had, at 
the end of its most recent fiscal year 
or on average over the prior three fiscal 
years, “stockholder equity” exceeding 
$75 million. Prior to amendment, this 
exception required the physician’s in- 
vestment to be in a corporation with 
“total assets” exceeding $100 million. 
Ownership of shares in a regulated 
investment company will not activate 
the prohibition if during the most 
recent fiscal year or on average over 
the prior three fiscal years, the com- 
pany’s total assets exceeded $75 mil- 
lion. 

Prior to Stark II, an exception ex- 
isted for clinical laboratory services if 
the laboratory furnishing the services 
was located in a rural area. Stark II 
narrows this exception to encompass 
only services furnished in a rural area 
by entities which provide substantially 
all of their designated health services 
to individuals residing in the rural 
area. 12 

The ownership and investment pro- 
visions are not implicated where a 
referring physician authorized to per- 
form services at a hospital holds an 
ownership or investment interest in 
the hospital itself.!5 Providers should 
note that, as before, this exception is 
not satisfied if the physician’s interest 
is held in a subdivision of the hospital. 

Specific exceptions to the compensa- 
tion arrangement provisions are al- 
lowed for qualifying office space and 
equipment rental agreements, employ- 
ment relationships, personal service 
arrangements, and physician incentive 
plans. Office and equipment leases 
must be in a signed writing, must be 
for a term of at least one year, and 
must specify the property leased. The 
property leased must be reasonable 
and necessary and dedicated (other 
than common office areas) for the use 
of the lessee. The amount charged 
must be set in advance, be consistent 
with “fair market value” (as defined in 
the law), and not be determined in a 
manner that takes into account the 
volume or value of any referrals or 
other business generated between the 
parties. The lease must contain terms 
that would be considered commercially 
reasonable in the absence of any refer- 
rals between the parties. The Secre- 
tary is given the power to promulgate 
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further requirements applicable to of- 
fice and equipment leases.!4 

The law’s referral prohibition will 
not apply to payment made by an 
employer to a physician (or physician 
family member) who has a bona fide 
employment relationship with the em- 
ployer. To qualify, the employment 
must be for identifiable services. Re- 
muneration must be in an amount 
consistent with fair market value, de- 
termined without regard to the volume 
or value of referrals, and provided 
pursuant to an agreement that would 
be considered commercially reasonable 
absent any referrals. Again, further 
requirements may be set out in regula- 
tions. The law does not prohibit pro- 
ductivity bonuses based on services 
performed personally by physicians or 
physician family members. !5 

If certain conditions are satisfied, 
personal services arrangements will 
not fall within the reach of the law. 
Such arrangements must be set out in 
a signed writing specifying the services 
involved. The arrangement must cover 
all of the services to be provided by the 
physician or physician family member; 
the aggregate services must be reason- 
able and necessary for the business 
purpose; the term of the arrangement 
must be at least one year; the compen- 
sation to be paid must not exceed fair 
market value and (other than physi- 
cian incentive plans) must not be de- 
termined with regard to the volume or 
value of referrals; and the services 
must not involve counseling or promo- 
tion of a business arrangement or other 
activity that violates state or federal 


law. Further requirements may be set 
out in regulations.1® 

Exceptions are made for physician 
incentive plans which include any com- 
pensation arrangement between an en- 
tity and a physician or physician group 
that may directly or indirectly have the 
effect of reducing or limiting services 
provided with respect to in- 
dividuals enrolled with the entity. 
Pursuant to a physician incentive plan, 
under specified circumstances, com- 
pensation may be determined in a 
manner that takes into account (di- 
rectly or indirectly) the volume or 
value of referrals or business gener- 
ated. Payment may not be made under 
the plan (directly or indirectly) to a 
physician or group as an inducement 
to reduce or limit medically necessary 
services provided with respect to a 
specific enrolled individual. If the Sec- 
retary determines that the plan places 
a physician or group at substantial 
risk, additional requirements may be 
imposed.!7 

An exception is provided for pay- 
ments by hospitals to physicians where 
such payments are unrelated to the 
provision of inpatient or outpatient 
hospital services or any of the other 
designated health services.!8 As before, 
payments made by a hospital to a 
physician to induce the physician to 
relocate to the geographic area served 
by the hospital in order to be a member 
of the medical staff of the hospital are 
permissible only if the physician is not 
required to refer patients to the hospi- 
tal, the amount of the payment is not 
determined in a manner that takes 
into account the volume or value of 
referrals, and the arrangement meets 
any other regulatory requirements es- 
tablished by the Secretary.!9 

Isolated transactions, such as a one- 
time sale of a physician practice or 
property, will not fall within Stark II 
if the amounts involved are consistent 
with fair market value and not related 
to referrals. The Secretary may impose 
additional restrictions on the isolated 
transaction exception.2° 

Certain arrangements in which group 
practices provide designated health serv- 
ices which are billed by a hospital will 
qualify for an exception to Stark II. 
The arrangement must have begun 
before December 19, 1989, and have 
continued thereafter without interrup- 
tion. Substantially all of the services 
furnished to patients of the hospital 
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must be furnished by the group. A 
written agreement must specify the 
services to be provided and the com- 
pensation to be paid. The compensa- 
tion must be consistent with fair market 
value, fixed in advance, and not deter- 
mined with regard to referrals. The 
agreement must be commercially rea- 
sonable in the absence of referrals.2! 
Payments by a physician to a labora- 
tory in exchange for the provision of 
clinical laboratory services or to an 
entity as compensation for other items 
or services furnished at fair market 
value are excepted under the new 
law.22 


Self-referral Warnings 

Because otherwise bona fide agree- 
ments which fail to meet the Stark II 
exceptions may come within the expand- 
ed reach of its prohibitions, no ven- 
ture involving a physician referral 
source should be consummated with- 
out due consideration for Stark IT and 
its exceptions. When considering the 
implications and applications of Stark 
II, providers should heed a few words 
of warning. Providers should be re- 
minded that Stark II stands apart from 
the much heralded federal anti-fraud 
and abuse statute, 42 U.S.C. §1320a- 
7b(b). Health care ventures are subject 
to scrutiny under both laws. The anti- 
fraud and abuse statute prohibits one 
from “knowingly and willfully” paying 
or receiving remuneration in exchange 
for referrals; Stark II contains no such 
knowing and willful standard. 

The exceptions contained within 
Stark II will appear familiar to provid- 
ers conversant with the federal “safe 


harbor” regulations which define con- 
duct which is not considered a violation 
of the federal anti-fraud and abuse 
statute. However, the exceptions to 
Stark II are not on the whole identical 
to the federal safe harbors. In some but 
not all instances, the Stark II excep- 
tions are more difficult to satisfy. The 
point is that the Stark II exceptions 
and the safe harbor regulations are 
distinct and a separate analysis is 
required under each. 

Providers should remain alert for the 
potential expansion of Stark II-type 
provisions, beyond Medicare and Medi- 
caid, to all types of payers and to all 
conceivable items or services not per- 
sonally provided by the referring phy- 
sician. President Clinton is expected 
to strongly promote such all payer/all 
services legislation as part of his re- 
form initiative. 

Finally, providers should note that 
Stark IT does not extend “grandfather” 
protection to referral arrangements ex- 
isting prior to its effective date. Provid- 
ers should not assume that referral 
activity permitted in the past will be 
allowed to continue under Stark II. 0 


1See 42 U.S.C. §1320a-7b(b) (Supp. 
1993). 

2See H.R. 939, 101st Cong., 1st Sess. 
(1989), “The Ethics in Patient Referrals Act 
of 1989” as introduced to the U.S. House 
of Representatives on February 9, 1989. 

3 See Theodore N. McDowell, Jr., Physi- 
cian Self-Referral Arrangements: Legitimate 
Business or Unethical “Entrepreneurialism,” 
15 Am. J. Law & Men. 61 (1989); David M. 
Frankford, Creating and Dividing the Fruits 
of Collective Economic Activity: Referrals 
Among Health Care Providers, 89 CoLUMBIA 
L. Rev. 1861 (1989); David A. Hyman, Joel 


“Pil grant you the restraining order, but if you use my bench to sharpen 
your claws again, you'll be in contempt!” 


V. Williamson, M.D., Fraud and Abuse: 
Setting the Limits on Physicians’ 
Entrepreneurship, 320 New Ena. J. Men. 
(1989); John K. Iglehart, The Debate Over 
Physician Ownership of Health Care Facili- 
ties, 321 New Enc. J. Mep. 198 (1989). 
4 Social Security Act §1877 (to be codi- 
fied at 42 U.S.C. §1395nn)). 
5 Id. §1877(a)(2). 
Td. §1877(h)(5). 
7 Id. §1877(b)(1). 
8 Id. §1877(h)(4)(A). 
9 Id. §1877(b)(2). 
10 Td. §1877(b)(3). 
11 Td. §1877(c). 
22 Td. §1877(d)(2). 
13 Td. §1877(d)(3). 
14 Td. §1877(e)(1). 
15 Td. §1877(e)(2). 
16 Td. §1877(e)(3)(A). 
17 Td. §1877(e)(3)(B). 
18 Td. §1877(e)(4). 
19 Td. §1877(e)(5). 
20 Td. §1877(e)(6). 
21 Td. §1877(e)(7). 
22 Id. §1877(e)(8). 
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BUSINESS LAW 


Finally, An Answer to the Banker’s Dilemma! 


he concept of an adminis- 

trative freeze gained 

popularity at a time when 

bankers were being ad- 
vised they could not offset a borrower/ 
debtor’s deposit account to satisfy a 
debt previously owed, upon learning 
of that borrower’s bankruptcy. Bank- 
ers dealing with a bankrupt debtor 
were thus faced with the dilemma of 
either watching their setoff rights dis- 
sipate as the debtor depleted his or her 
account, or risking violation of the 
automatic stay by setting off the 
debtor’s account. An administrative 
freeze occurs when a financial institu- 
tion, usually a bank or a credit union, 
upon receiving notice of a debtor’s 
bankruptcy filing, prevents with- 
drawals from accounts that a debtor 
has at that institution in order to 
preserve the status quo. 

The issue confronted in this article 
is whether a financial institution vio- 
lates the automatic stay provisions of 
11 U.S.C. §362 of the Bankruptcy Code 
by imposing an administrative freeze 
over a debtor’s accounts after receiving 
notice of the filing of a bankruptcy 
petition. Because the code does not 
expressly address an administrative 
freeze, members of the Bar and finan- 
cial institutions were left without much 
guidance. Rather, they had to interpret 
a number of competing, and frequently 
conflicting, code provisions providing 
no clear path to a satisfactory resolu- 
tion. 

A number of courts held that such a 
freeze does violate the automatic stay.! 
Other decisions reflect the view that 
the administrative freeze promotes, 
rather than violates, the objective of 
the automatic stay by maintaining the 
status quo and preserving the assets 
of the estate until the court can deter- 
mine the respective rights of the debtor 
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and the bank.? The split in authority 
resulted from differing interpretations 
of the interplay among the various 
provisions of the code which impact on 
the issue: 11 U.S.C. §362—the auto- 
matic stay, 11 U.S.C. §363—cash 
collateral, 11 U.S.C. §506—secured 
claims, 11 U.S.C. §542—turnover, and 
11 U.S.C. §553—setoff. 

A primary consideration of this issue 
is whether an administrative freeze 
placed on a debtor’s account amounts 
to an exercise of a bank’s right to setoff. 
If so, the act of freezing the debtor’s 
account is a violation of 11 U.S.C. 
§362(a)(7), which prohibits setoff of 
estate property without first obtaining 
relief from the stay. A setoff would 
violate 11 U.S.C. §362(a)(7) because 
the money in the bank accounts is 
property of the estate under 11 U.S.C. 
§541(a)(1), which comprises “all legal 
or equitable interests of the debtor in 


property as of the commencement of 
the case.”4 

Although the automatic stay pro- 
hibits exercising the right of setoff, it 
does not extinguish the right itself. 
With exceptions not pertinent to this 
article, §553 of the Bankruptcy Code 
preserves a creditor’s right to set offa 
mutual debt of the creditor and the 
debtor provided that the debts both 
arose prepetition.5 However, §553 does 
not create a right of setoff, but merely 
permits the exercise of whatever setoff 
rights a creditor has under applicable 
nonbankruptcy law.® 

The general rule on the issue of setoff 
is that the filing of bankruptcy acts to 
accelerate the maturity of all debts 
and, therefore, the right of setoff may 
be asserted postpetition even absent a 
default by the debtor prepetition.? The 
right of setoff exists if the debt is 
absolutely owing at the time of filing 
of the petition, even though not due or 
liquidated. In Matter of Isis Foods, 
Inc., 24 B.R. 75, 76 (Bankr. W.D. Mo. 
1982), the court applied this rule, find- 
ing setoff proper after the filing of 
bankruptcy, even though the debt had 
not matured, all installments due un- 
der the note had been paid, and the 
note was not otherwise in default. 
Florida law allows setoff prior to ma- 
turity if the applicable notes so 
authorized.9 

In order to determine properly 
whether a setoff has occurred upon the 
placement of an administrative freeze, 
the widely accepted test requires: 1) a 
decision to exercise the right of setoff; 
2) some action accomplishing the set- 
off; and 3) a record evidencing that the 
right of setoff has been exercised.!° In 
most instances, financial institutions 
will only freeze the debtor’s account 
but take no further steps toward setoff. 
By applying the three-pronged test to 
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these facts it will be apparent that, 
without the required bookkeeping en- 
try and actual debit from the debtor’s 
account, the actions are insufficient to 
constitute a setoff under Florida law. 
As a result, the act of freezing the 
debtor’s account is not a violation of 
11 U.S.C. §362(a)(7), which prohibits 
setoff without obtaining relief from the 
stay.1! 

Regardless whether freezing bank 
accounts is a setoff or tantamount to a 
setoff, other courts have held that a 
bank’s act of exercising exclusive con- 
trol over such funds violates 11 U.S.C. 
§362(a)(3), which forbids: “any act to 
obtain possession of property of the 
estate or of property from the estate 
or to exercise control over property of 
the estate. . . "12 These courts opine 
that the 1984 amendment to 11 U.S.C. 
§362(a)(3), which added the words “or 
to exercise control over property of the 
estate,” broadened the automatic stay 
violation delineated in this section to 
cover acts such as an administrative 
freeze.15 This provision provides the 
best support for the position that the 
Bankruptcy Code expressly prohibits 
the placement of an administrative 
freeze. 

Those decisions which found an ad- 
ministrative freeze to be in violation 
of the automatic stay have also based 
their holdings upon policy considera- 
tions. One such concern is over the 
freeze’s detrimental effect upon a 
debtor’s ability to reorganize.!4 In In 
re Patterson, 125 B.R. 40, 47 (Bankr. 
N.D. Ala. 1990), aff'd, 967 F.2d 505 
(11th Cir. 1992), the court reasoned 
that: 

The automatic stay provided in Section 
362(a) is an essential foundation block of 
the bankruptcy rebuilding process for indi- 
viduals and entities seeking the protection 
of the reorganization chapters of the Code. 
It was Congress’ intent in enacting Section 
362(a) that this be so: 

“The automatic stay is one of the fundamen- 
tal debtor protections provided by the 
bankruptcy laws. It gives the debtor a 
breathing spell from his creditors. It stops 
all collection efforts, all harassments, and 
all foreclosure actions. It permits the debtor 
to attempt a repayment or reorganization 
plan, or simply to be relieved of the finan- 
cial pressure that drove him into bank- 
ruptcy.” 

H.R. Rep. No. 595, 5th Cong., 1st Sess. 
340-41 (1977), U.S. Code Cong. & Admin. 
News 1978, pp. 5787, 6296, 6297. 


The purpose of the stay, in essence, 
is to prevent the further desiccation of 
the debtor’s cash flow through the loss 
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of bank accounts and accounts receiv- 
able.5 An ongoing business striving 
to reorganize under Ch. 11 especially 
needs the protection of the automatic 
stay. 

Another policy consideration against 
administrative freezes is that the setoff 
to which an account may be subject 
has yet to be established.!® In In re 
Wildcat Const. Co., Inc., 57 B.R. 981, 
986 (Bankr. D. Vt. 1986), the court 
stated that: 


Indeed, perhaps the most fundamental prob- 
lem with countenancing the freezing of the 
debtor’s bank accounts before any judicial 
determination of the rights of the parties 
has been made is that it begs the critical 
question, assuming in advance the precon- 
dition for its validity. This position converts 
a bank’s potential right to setoff into an 
allowed claim at the outset. The freeze is 
essentially an extra-judicial temporary re- 
straining order. 


These courts reason that interested 
parties should not unilaterally decide 
which bank accounts are cash collat- 
eral that the debtor may not use.!7 

From the creditor’s perspective, how- 
ever, §§542, 506, and 363 of the 
Bankruptcy Code conjunctively author- 


ize, if not require, the use of an. 


administrative freeze.1® Upon the fil- 
ing of the bankruptcy petition, funds 
on deposit at a bank become property 
of the estate held by a third party that 
are subject to the turnover provisions 
of 11 U.S.C. §542. Under the provision 
of §542(a), any entity acquiring the 
property of or a debt owed to a debtor 
that may be used by the debtor in 
possession (DIP) must turn over the 
property to the DIP and account for 
it.19 However, §542(b) provides that a 


creditor may refuse to turnover the 
property if the creditor possesses a 
valid right of offset under §553.2° The 
court in Jn re Williams, 61 B.R. 567, 
573 (Bankr. N.D. Tex. 1986), reasoned 
that: 

Because Section 542(b) provides that a cre- 
ditor who has a right of offset does not have 
to turn over the funds, it unmistakably 
follows that the person can continue to hold 
the funds (i.e., an “administrative freeze” 
or “hold”) until an order is entered by a 
bankruptcy court providing for disposition 
of the funds in question.2! 

In addition, the bank’s right of setoff 
is elevated to the status of an allowed 
secured claim under §506(a) of the 
Bankruptcy Code.22 Thus, funds in the 
accounts are cash collateral for pay- 
ment of the allowed secured (offset) 
claim of the bank pursuant to subsec- 
tion (a) of §363 of the code.?% 

Once an account is viewed as cash 
collateral, the account is subject to the 
restraints of §363(c), which prohibits 
the debtor or trustee from using the 
funds unless the creditor affirmatively 
assents to its use or the court, after 
notice and a hearing, authorized such 
use.24 Therefore, creditors argue that 
the freeze is the appropriate, if not 
required, action until the debtor ob- 
tains a court order or the bank consents 
to the use of such funds.25 

In an ideal world, the debtor’s prohi- 
bition from using the funds under 11 
U.S.C. §363(c)(2) would be sufficient 
to prompt the debtor to seek permis- 
sion of the court before the debtor used 
these funds.26 Unfortunately, the world 
is less than perfect and frequently, if 
a creditor is not allowed to freeze the 
funds while seeking relief from the 
stay in order to exercise its right of 
setoff, debtors will continue to use the 
funds until the account and the bank’s 
security interest are totally dissi- 
pated.27 The Williams court noted that: 
Once cash collateral has been dissipated 
and spent, court-fashioned sanctions such 
as retroactive adequate protection, appoint- 
ment of a Chapter 11 trustee or prohibitions 
against further use of cash collateral can 
be hollow victories for a secured creditor 
and do not rise to the level of a “remedy:”28 

In addition, a temporary freeze argu- 
ably preserves creditors’ rights by 
maintaining the status quo pending 
court action. In Jn re Hoffman, 51 B.R. 
42 (Bankr. W.D. Ark. 1985), the court 
reasoned that: 

The substantive effect of an administrative 
freeze which occurs postpetition is to pre- 
serve, not alter, the status quo and, there- 


§ 
4 
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fore, is neither a direct nor indirect attempt 
to improve the bank’s right to distribution 
of estate assets which exist at the time the 
petition is filed.29 


What began to emerge from this 
morass of divergent holdings, each of 
which were strongly supported by dif- 
ferent code provisions and policy ra- 
tionales, was an effort to balance the 
diametrically opposite, yet equally com- 
pelling, interests of the debtor and the 
creditor. One approach, exemplified by 
the decision of the court in In re 
Crispell, 73 B.R. 375 (Bankr. E.D. Mo. 
1987), is to condone a previously in- 
voked administrative freeze as long as 
the matter is expeditiously brought 
before the court. 

This approach reflects the view that 
although the mere imposition of an 
administrative freeze does not in itself 
violate the stay, the continuation of 
that freeze for any extended period of 
time would be tantamount to a setoff 
in violation of 11 U.S.C. §362(a)(7).°° 
Such a continuation would have the 
same substantive effect as if the three 
steps for setoff had been consciously 
carried out and thus could enable a 
creditor to circumvent the automatic 
stay.3! Accordingly, the Crispell court 
held that a creditor imposing an ad- 
ministrative freeze must move for re- 
lief from stay within seven days.32 

The advantage of this approach is 
that it allows the creditor the immedi- 
ately needed protection to protect its 
right of setoff without allowing it unre- 
stricted control of the debtor’s funds. 
The debtor is also protected because a 
seven-day freeze should not unduly 
burden the debtor in conducting its 
business. 

The 11th Circuit Court of Appeals, 
in In re: Patterson, 967 F.2d 505 (11th 
Cir. 1992), prescribed an alternative 
to the administrative freeze for credi- 
tors faced with the dilemma of violat- 
ing the automatic stay or watching 
their security disappear. The Patter- 
sons, husband and wife, maintained 
savings and checking accounts with a 
credit union in Tuscaloosa, Alabama. 
Id. at 507. The Pattersons also were 
indebted on a loan from the credit 
union. Jd. On January 23, 1990, the 
credit union blocked any activity in the 
Pattersons’ accounts by imposing an 
administrative freeze upon learning 
that the Pattersons filed a bankruptcy 
petition under Ch. 13 of the code six 
days earlier. Id. The credit union also 
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filed a proof of claim that showed a 
loan balance reduced by a savings 
account balance and suspended credit 
union services to the members. Jd. The 
bankruptcy court held that the credit 
union violated the automatic stay pro- 
visions of 11 U.S.C. §362(a) and the 
antidiscrimination provisions of 11 
U.S.C. §525 and the district court af- 
firmed. Id. 

The Patterson court affirmed the dis- 
trict court by holding that: 
Creditors in this position have an alterna- 
tive remedy and need not freeze debtor’s 
accounts. The creditor may file an ex parte 
motion pursuant to Sections 362(f) or 363(e) 
and accompany this motion with the funds 
from the debtor’s account to be paid into the 
registry of the bankruptcy court. This ap- 
proach strikes the proper balance between 
the parties’ interests. The creditor is pro- 
tected from the risk that funds will be 
insufficient or unavailable to satisfy a later- 
determined valid right of setoff. The debtor 
is protected from the risk that a creditor 
will unilaterally deny the debtor access to 
funds in which the creditor does not have a 
valid right of setoff. 


Id. at 511.38 

The Patterson court seems to have 
fashioned this remedy, rather than the 
procedure set forth in Crispell, because 
it reasoned that the credit union’s 
freeze constituted an act to “exercise 
control over the property” of the bank- 
ruptcy estate in violation of 11 U.S.C. 
§362(a)(3). This court also reasoned 
that freezing the account is contrary 
to the policy of the code. Since the code 
sets forth a procedure for the bank- 
ruptcy court to determine the validity 
of setoffrights,** it necessarily eschews 
creditor self-help. Jd. at 510. In con- 
trast to a freeze, “paying funds into the 


registry of the court with an accompa- 
nying expedited motion is an abdication 
of control by the creditor in favor of the 
bankruptcy court’s determination of 
the disposition of the funds.” Id. at 
512. In addition, under the particular 
facts of this case, the court also found 
violations of 11 U.S.C. §§362(a)(4) and 
362(a)(6).35 

Although the court disapproved of a 
freeze as a creditor remedy, it did 
recognize that the credit union’s under- 
lying concern was not frivolous. The 
court gave full credence to the concern 
that without a freeze, the likely result 
would be dissipation of the creditor’s 
collateral on its loans to the debtors. 
If a judicial determination is made 
that the creditor’s right to setoff is 
valid after the funds in the accounts 
have been disbursed, then the credi- 
tor’s right to setoff “would indeed be 
an empty right.” Jd. at 511. Therefore, 
the court fashioned a remedy that 
accomplished the same result as an 
administrative freeze accompanied by 
an expeditious motion for relief from 
stay. 

Bankers in Florida can finally rest 
easy on this particularly troublesome 
issue. By following the Patterson court’s 
recommended procedure, banks can pre- 
vent dissipation of their valuable 
collateral without fear of running into 
the teeth of the Bankruptcy Code and 
its penalty provisions.0 
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Establishing Common Law 


Easements by Necessity 
A New Approach to an Old Concept 


n Florida’s coastal communi- 

ties and other rapidly growing 

areas, access to property has 

become a critical issue. This 
article provides a review of one type of 
access problem that has become more 
common in recent years: access to le- 
gally landlocked property, otherwise 
known as easements of necessity.! More 
specifically, this article is intended to 
provide the practitioner with a legal 
basis for bringing and defending com- 
mon law easement actions, illuminate 
a few of the common defenses that are 
with and without legal merit, and 
highlight some possible procedural de- 
vices that may be useful to a prac- 
titioner in this area. 


Common Law 
Easement by Necessity 

Common law easements of necessity 
typically arise when an owner of a 
piece of property severs a landlocked 
portion of that property and conveys 
that portion to another person, without 
considering the access problems that 
are created for the landlocked parcel. 
When such a conveyance occurs, the 
law and public policy implies that ac- 
cess from the landlocked parcel to a 
public road will run across the remain- 
ing land of the original property owner, 
as long as there is no other “reasonable 
and practicable” access available to the 
landlocked parcel. F.S. §704.01(1) 
(1993). Deseret Ranches of Florida, Inc. 
v. Bowman, 349 So. 2d 155, 156 (Fla. 
1977). 

In Florida, a person seeking a com- 
mon law way of necessity must 
establish the following three elements: 
1) that: at one time both properties 
were owned by the same party;? 2) that 
the common source of title created the 
situation causing the need for the ease- 
ment, i.e., that the land conveyed by 
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the original owner was landlocked; and 
3) that at the time the landlocked 
piece of property was conveyed, the 
grantor’s remaining land had access 
to a public road.3 Matthews v. Quarles, 
504 So. 2d 1246, 1247 (Fla. lst DCA 
1986). 

The existence of a common law ease- 
ment under §704.01(1) bars the 
existence of a statutory easement un- 
der §704.01(2).4 Reyes v. Perez, 284 So. 
2d 493 (Fla. 4th DCA 1973). Thus, a 
party will be required to use a common 
law easement, if one exists, even though 
a more convenient way of access may 
exist across other adjacent lands. Re- 
gardless of convenience, however, a 
party seeking access will generally pre- 
fer a common law easement over a 
statutory easement for the simple rea- 
son that a common law easement 


requires no compensation to the servi- 
ent landowner for the access. But see 
F.S. §704.04 (1993) (requiring compen- 
sation when statutory easement 
awarded). 


Defenses 

Other Reasonable and Practicable 
Route. A common law easement by 
necessity may be defeated if the claim- 
ant has other “reasonable and 
practicable” access to a public road.5 
This other access, however, must be 
legal access to a public road; when 
access is permissive only, it does not 
act to defeat a claim for a common law 
easement by necessity. 

For example, in Reyes v. Perez, 284 
So. 2d 493 (Fla. 4th DCA 1973), Perez 
was awarded a common law way of 
necessity across adjacent lands owned 
by Burch even though Perez had tem- 
porarily used neighboring land owned 
by Reyes to get to a public road. The 
court noted that “the circumstances 
were not such as to create a legal right 
of ingress and egress” over the neigh- 
boring land. Id. at 494 n.1. See also 
Matthews v. Quarles, 504 So. 2d 1247 
(Fla. lst DCA 1986); Noll v. Plosky, 484 
So. 2d 1345, 1346 (Fla. 4th DCA 1986). 

Even when alternative access is ob- 
tained, however, an easement of 
necessity will not end if the alternative 
access contains an obstacle or other 
problem that would render that access 
less than adequate, i.e., not practica- 
ble, for the use of the easement holder. 
Lykes Bros., Inc. v. Clements, 501 So. 
2d 1302, 1304-05 (Fla. 2d DCA 1986), 
rev. denied, 508 So. 2d 14 (Fla. 1987); 
F.S. §704.03 (1993) (defining the term 
“practicable” as used in 704.01(1)). Fur- 
thermore, a potential future means of 
access to a public road by way of an 
express easement across lands of an- 
other does not defeat a way of necessity. 
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Burdess v. United States, 553 F. Supp. 
646, 653 (E.D. Ark. 1982). 

Pursuant to §704.01(1), the burden 
of proof with regard to the lack of other 
“reasonable or practicable” access lies 
with the person seeking the access. See 
Moran v. Brawner, 519 So. 2d 1131, 
1133 (Fla. 5th DCA), rev. denied, 528 
So. 2d 1182 (Fla. 1988). Thus, counsel 
for a plaintiff seeking judicial recogni- 
tion of a common law way of necessity 
should be prepared to present proof of 
the unavailability of other legal access 
where it is certain that the defendant 
will raise the defense. 

Merger. An easement that serves one 
parcel of property is lost through mer- 
ger when the owner of that property 
also acquires the property over which 
the easement runs. Before merger can 
occur, however, the ownership of both 
parcels of property must be in fee 
simple and the ownership interests in 
both parcels of property must be identi- 
cal.6 See Lacy v. Seegers, 445 So. 2d 
400 (Fla. 5th DCA 1984) (no unity of 
title in one piece of property owned by 
husband and another piece of property 
owned by husband and wife together). 

Abandonment. Although the Florida 
courts have not had the opportunity to 
expressly discuss the theory of aban- 
donment or nonuse of a common law 
easement,’ courts in other jurisdictions 
have held that an easement by way of 
necessity cannot be terminated by mere 
nonuse of the easement by the person 
claiming the easement. See, e.g., Pen- 
cader Assocs., Inc. v. Glasgow Trust, 
446 A.2d 1097 (Del. 1982) (nonuse for 
170 years). Rather, the person asserting 
the defense of abandonment must show 
nonuse coupled with affirmative con- 
duct on the part of the easement owner 
that demonstrates the easement 
owner’s intent to abandon the ease- 
ment. Enos v. Casey Mountain, Inc., 
532 So. 2d 703, 705 (Fla. 5th DCA 
1988), rev. denied, 542 So. 2d 988 (Fla. 
1989); Skvarla v. Park, 303 S.E. 2d 
354, 357-58 (N.C. Ct. App. 1983). 

In contrast, an affirmative act on the 
part of a servient property owner, such 
as obstructing an easement with a 
fence, gate, or debris, and the failure 
of the owner of the common law ease- 
ment to complain may not be the basis 
for a defense of abandonment against 
the easement. Skvarla, 303 S.E. 2d at 
357-58 (fence constructed by servient 
owner remained in position for 70 years 
before owner of the claimed easement 
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objected); see also Attaway v. Davis, 
707 S.W. 2d 302 (Ark. 1986) (obstruc- 
tion by a gate for over five years before 
owner of claimed easement objected). 


Defenses Without Support 

Statute of Limitations. For the same 
reasons that the mere nonuse of a 
common law easement does not consti- 
tute a defense to an easement action, 
neither statute of limitations nor laches 
applies to a claim for a common law 
easement by necessity. Thus, a plain- 
tiff will not lose the right, after a period 
of time, to bring an action for the 
judicial enforcement of a common law 
easement. 

In Florida, the only case to specifi- 
cally address the statute of limitations 
issue in the context of easements is 
Kempfer v. St. Johns River Water Man- 
agement, 475 So. 2d 920 (Fla. 5th 
DCA), rev. denied, 488 So. 2d 68 (Fla. 
1986). In Kempfer, the court held that 
because “an easement is a nonposses- 
sory interest in land; the statute of 
limitations period for real property was 
not applicable to actions involving ease- 
ments. Id. at 923. 

Other jurisdictions have also refused 
to apply a statute of limitations to 
common law ways of necessity, finding 
that these easements are of a continu- 
ing nature and that they cannot be 
extinguished so long as the necessity 
continues to exist. Attaway v. Davis, 
707 S.W. 2d 302, 303 (Ark. 1986). 
Accord Pencader Assocs., Inc. v. 
Glasgow Trust, 446 A.2d 1097 (Del. 
1982) (because a way of necessity can 
lie dormant and be activated by a 
remote grantee, even 170 years after 
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its creation, laches is not an appropri- 
ate defense); Wagner v. Fiarlamb, 379 
P.2d 165 (Colo.) (en banc), cert. denied, 
375 U.S. 879 (1963); Lichty v. Sickels, 
197 Cal. Rptr. 137 (Ct. App. 1983). 

Failure to Join Indispensable Par- 
ties. Occasionally, an opponent to a 
way of necessity action will assert as 
a defense that the party seeking the 
easement has failed to join parties who 
are indispensable to the litigation. In 
an action for a common law way of 
necessity, however, only the owner of 
the servient tenement (the property 
over which the common law easement 
will run) must be included as a party 
to the action. 

Because a person cannot grant an 
easement over property that the per- 
son does not own,® the only party who 
should be named as a party defendant 
in a common law easement action is 
the owner of the servient property (the 
person who can actually grant the 
easement). 

1) Spouses: Except in the situation 
where the property is homesteaded, 
spouses of an individual owner of prop- 
erty are not proper defendants to an 
action for a way of necessity. Holland 
v. Holland, 406 So. 2d 496, 497-98 n.1 
(Fla. 5th DCA 1981); Lee v. Lee, 438 
So. 2d 514 (Fla. 5th DCA 1983). 

2) Adjacent Property Owners: Al- 
though not expressly addressed by any 
Florida case, other owners of property 
adjacent to a plaintiff's property are 
neither indispensable nor necessary to 
a common law easement action, even 
though such adjacent property may 
have access to a public road. Clearly, 
adjacent landowners who fail to be 
classified as either a common grantor 
or a successor in interest to a common 
grantor should not be named as party 
defendants in an action for a common 
law way of necessity. But even if more 
than one adjacent property owner could 
qualify as a successor in interest to a 
common owner (and thus be a proper 
party), the caselaw suggests that a 
common law way of necessity action 
will not be dismissed for failure to 
name each such landowner as a defen- 
dant. Cf. Hoffman v. Laffitte, 564 So. 
2d 170 (Fla. 1st DCA 1990) (involving 
a statutory way of necessity in which 
the plaintiff brought an action against 
one of several possible proper defen- 
dants). A failure to name such parties, 
however, may ultimately result in costly 
relitigation should a court decline to 


: 


award the access originally sought. 

3) Other Easement Holders: Because 
an easement is a nonpossessory, non- 
exclusive interest in land, Stephens v. 
Dobbins, 511 So. 2d 652 (Fla. 2d DCA 
1987), concurrent easements may run 
over the same land, as long as the 
successive easements are not inconsis- 
tent with or do not interfere with the 
previously granted easements. Associ- 
ates of Philipsburg v. Hurwitz, 437 
A.2d 447, 451 (Pa. Superior Ct. 1981); 
Kiwala v. Biermann, 555 S.W. 2d 663, 
666-67 (Mo. Ct. App. 1977). Based on 
this principle, other easement holders 
are not indispensable parties because 
their absence from an action in which 
an easement is sought does not prevent 
complete relief from being afforded to 
the person requesting the easement. 
Huter v. Birk, 510 S.W. 2d 177 (Mo. 
1974); Williamson v. Downs, 829 P.2d 
498 (Co. Ct. App. 1992). 


Helpful Procedural Devices 

Viewing by the Trier of Fact. In an 
action to establish an easement, a 
practitioner should consider, at the 
early stages of the litigation, filing a 
motion pursuant to Florida Rule of 
Civil Procedure 1.520 requesting the 
trier of fact, whether the judge or the 
jury, to view the area in dispute. Ham- 
mon v. Carlyon, 96 So. 2d 219 (Fla. 
1957). A view is not for taking evi- 
dence, but for the purpose of “explaining 
and clarifying evidence and facts.” Id. 
at 222; see also Dade County v. Renedo, 
147 So. 2d 313 (Fla. 1962). 

In the context of an action to estab- 
lish an easement, courts have 
consistently approved a trial judge’s 
view of the subject property. Mackin 
v. Mackin, 439 A.2d 1086 (Conn. 1982); 
Satterfield v. Dunne, 142 N.W. 2d 345 
(Neb. 1966). Although views are most 
often made after all the evidence has 
been presented, views have been found 
to be proper even when all the evidence 
has not yet been presented. City of 
Panama City v. Eytchison, 184 So. 490, 
492 (Fla. 1938); Jack v. Hunt, 265 P.2d 
251, 251 (Or. 1954) (a view gave the 
court “a better understanding of the 
evidence to be offered”). 

A viewing in a common law ease- 
ment case may place the plaintiff at 
an advantage for several reasons. First, 
a view will allow the court an opportu- 
nity to see the different parcels of land 
(including the topography, vegetation, 
etc.) that are involved in the litigation. 


Second, a view of the property and the 
existing uses of the property will assist 
the court in making a final ruling 
regarding the scope, location, and di- 
mension of the easement. Finally, a 
viewing places the servient property 
owner in a defensive and somewhat 
untenable posture by raising the court’s 
curiosity should the defendant object 
to the view. 

Offer of Settlement. An offer of settle- 
ment may be one of the most underused 
tools available to a plaintiff in an 
action for a common law easement by 
necessity.? A carefully crafted offer of 
settlement will force an opponent to 
seriously evaluate the case before pro- 
longing the easement litigation and 
may place an unreasonable offeree in 
a posture not only to lose the underly- 
ing action, but also to be ultimately 
liable to the offeror for fees and costs. 

With respect to easement actions, 
offers of settlement should be made 
pursuant to F.S. §45.061 because that 
section, unlike §768.79, is not limited 
to monetary relief but is available to 
settle claims for “money, property, or 
relief specified in the offer.’ (Emphasis 
added.) Section 45.061 applies to all 
causes of action that accrued prior to 
October 1, 1990.19 F.S. §45.061(6); Met- 
ropolitan Dade County v. Jones Boat- 
yard, Inc., 611 So. 2d 512, 513 (Fla. 
1993). 

When an offer of settlement made 
in compliance with the provisions of 
§45.061 has been rejected by the of- 
feree and judgment has been rendered 
in favor of the offeror, the party who 
made the offer may move for attorneys’ 
fees, costs, and expenses. The standard 
of review relating to the rejection of the 
offer of settlement is whether the offer 
was rejected unreasonably, resulting 
in “unnecessary delay, and needless 
increase in the cost of litigation.” F.S. 
§45.061(2). In determining the reason- 
ableness of the rejection, the court will 
consider all “relevant circumstances 
at the time of rejection” including: 

(a) Whether, upon specific request by the 
offeree, the offeror had unreasonably re- 
fused to furnish information which was 


necessary to evaluate the reasonableness 
of the offer. 


(b) Whether the suit was in the nature of a 
“test case,’ presenting questions of far- 
reaching importance affecting nonparties. 
F.S. §45.061(2) (1992). 

The statute also provides statutory 
presumptions for the court’s considera- 
tion. Specifically, §45.061(2) provides 


that “{a]n offer shall be presumed to 
have been unreasonably rejected by a 
defendant if the judgment entered is 
at least 25 percent greater that the 
offer rejected. . . .” 

Based on the criteria established in 
§45.061(2), the offeror (party seeking 
access) may improve the chances that 
a court will determine that the offer 
was “unreasonably” rejected. First, the 
offeror should prepare an opinion letter 
outlining the facts and law on which 
the claim is based and articulating 
why the case is not a test case. Second, 
the offeror should make a minimal 
offer for the easement. Because a per- 
son who is awarded a common law 
easement is not required under statute 
to pay for the easement, an offer of any 
amount would be greater than what 
the offeree would receive should the 
offeror prevail. Finally, the plaintiff 
should designate the scope and size of 
the proposed easement in the offer of 
settlement in order to assist the court 
in fashioning its final order. 


Conclusion 

The legal principles establishing com- 
mon law easements by necessity have 
been recognized by courts for hundreds 
of years. The strategies discussed in 
this article should prove helpful in 
applying modern procedures to an old 
concept, ultimately assisting attorneys 
to advance easement by necessity mat- 
ters in an expeditious and economical 
way.0 


1For an excellent treatise on easement 
law, see Jon W. Bruce & James W. ELy, JR., 
THe Law or EASEMENT AND LICENSES IN LAND 
(1988 & Supp. 1993). 

21t is irrelevant that the original com- 
mon owner does not now own the property 
or that the property may have been con- 
veyed through several different owners. Roy 
v. Euro-Holland Vastgoed, B.V., 404 So. 2d 
410, 412 (Fla. 4th D.C.A. 1981). 

3 This element can be proven through the 
use of surveys, vintage maps, site photo- 
graphs, and aerial photographs. A good 
source for aerial photographs is the Depart- 
ment of Environmental Protection (coastal 
property) or the Department of Transporta- 
tion (any property located in Florida). 

4Under §704.01(2), where property is 
landlocked, but where no right to a common 
law easement exists, ¢ court may award 
access by means of the “nearest practicable 
route.” 

5 Hunter v. Marquardt, Inc., 549 So. 2d 
1095 (Fla. Ist D.C.A. 1989), rev. denied, 560 
So. 2d 234 (Fla. 1990) (the fact that one 
access is more convenient than another does 


THE FLORIDA BAR JOURNAL/MAY 1994 85 


not make the more convenient access a 
necessity); Roy v. Euro-Holland Vastgoed, 
B.V., 404 So. 2d 410 (Fla. 4th D.C.A. 1981). 

6 In contrast, when the owner of a land- 
locked parcel of property subject to a com- 
mon law easement acquires adjacent 
property, which already has access to a 
public road, the common law easement 
serving the landlocked parcel would not 
be extinguished. Star Island Assocs. v. City 
of St. Petersburg Beach, 433 So. 2d 998, 


1003 (Fla. 2d D.C.A.), rev. denied, 440 So. 
2d 351 (Fla. 1983); Brown v. Voss, 715 P.2d 
514, 517 (Wash. 1986) (en banc); Soergel v. 
Preston, 367 N.W. 2d 366, 368 (Mich. Ct. 
App. 1985). 

7With regard to easements created by 
reservation or grant, Florida courts have 
held that nonuse alone is not sufficient to 
constitute abandonment of an easement. 
Wiggins v. Lykes Bros., Inc., 97 So. 2d 273 
(Fla. 1957); Albury v. Central. & S. Fla. 
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Flood Control Dist., 99 So. 2d 249 (Fla. 3d 
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8 Jakobson v. Chestnut Hill Properties, 
Inc., 486 N.Y.S.2d 806, 809 (N.Y. Sup. Ct. 
1981); Koviak v. Union Elec. Co., 442 S.W. 
2d 934, 939 (Mo. 1969). 

9 Offers of settlement in Florida are gov- 
erned by Fia. Stat. §§45.061 and 768.79. 
Rule 1.442, a third possible avenue for an 
offer of settlement, was repealed in 1992. 
Timmons v. Combs, 608 So. 2d 1, 3 (Fla. 
1992). 

10A cause of action for a common law 
easement by necessity will accrue at the 
time the property is partitioned by the 
common grantor and the dominant tene- 
ment becomes landlocked. See Fox 
Investments v. Thomas, 431 So. 2d 1021 
(Fla. 2d D.C.A. 1983); Reyes v. Perez, 284 
So. 2d 493 (Fla. 4th D.C.A. 1973). 


K. BUZZETT 


B. BUZZETT 


Kelly Haynes Buzzett is currently 
practicing law part-time in Tallahas- 
see and Grayton Beach. She received 
her B.A. in 1981 from Vanderbilt 
University and her J.D. with honors 
in 1986 from FSU College of Law. 
Ms. Buzzett clerked for Judge Patri- 
cia C. Fawsett of the U.S. District 
Court for the Middle District and for 
Judge Douglass B. Shivers of the 
First District Court of Appeal. 

Billy Buzzett is an attorney for the 
Florida House of Representatives. 
He received his B.S. in Civil Engi- 
neering from Tulane University and 
his J.D. from FSU College of Law. 

This column is submitted on be- 
half of the Real Property, Probate 
and Trust Law Section, Roland D. 
Waller, chair, and Stephen L. 
Walker, Richard Taylor, and 
Thomas E. Allison, editors. 


86 THE FLORIDA BAR JOURNAL/MAY 1994 


d 
3 
q 
q 


LAWYER SERVICES PAGES 


FREE CATALOG 


Stand-Up Desks * Revolving Bookcases 
Executive Desks ¢ File Cabinets 
Table Desks ¢ Stackable Bookcases 
Solid Hardwood Furniture 
at Factory Prices 
CALL TOLL FREE 1-800-838-9494 
FBJ, Box 577, Silverhill, AL 36576 


Inter-City Testing & 
Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; Con- 
struction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips 
and Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(407)361-0990 
FAX (407) 338-7771 
4400 North Federal Highway 
Boca Raton, FL 33431 


BANKRUPTCY 


design plus goods or services. 


SEARCH FEES: 
Spend less valuable time fili COMBINED SEARCH - $205" 
pier /, 11, 12, STATE TRADEMARKS - $75 
bankruptcies! COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
Fast and extremely easy 
to learn and use. *plus photo copy cost. 
> Best looking, typeset- INTERNATIONAL SEARCHING 
quality forms. DOCUMENT PREPARATION 
ata (for attorneys only - Applications, 
p> Unlimited, toll-free Section 8 & 15, Assignments, renewals.) 
telephone support. RESEARCH - (Sec. - 10K’s, ICC, FCC, 
: COURT RECORDS, CONGRESS) 
p» Economical, even for APPROVED. Our services meet 
occasional filings. standards set for us by a D.C. Court of 


Appeals Committee. 
Over 100 years total staff experience - 


Call 1-800-492-8037 for free not connected with the Federal 


Government. 
demo disk, references and GOVERNMENT LIAISON SERVICES, INC. 
sample forms 3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
30% off if you own a mast ae Phone: (703) 524-8200 
Leave the hassles behind! Fax: (703) 525-8451 


All major credit cards accepted 


Best Case Solutions, Inc. TOLL aoe 
635 Chicago Ave., Suite 110 ¢ Evanston, IL 60202 


NORTHEAST MEDICAL 
CONSULTANTS — Est. 1988 


Neil Sandler, M.D., Director 


MEDICAL-LEGAL CONSULTATION 


Case screening » Chronologies/tutorials 
> Expert testimony » Toxicologic analysis 

> Research > Blood alcohol analysis 
> Strategy sessions » Mock trials 

> Literature reviews » Courtroom exhibition 


MALPRACTICE WRONGFUL DEATH 


PERSONAL INJURY DWI WORK. COMP. 


CRIMINAL PRODUCTS 


“Comprehensive consultation for the busy attorney" 


71 Heather Hill 
Rocky Hill, CT 06067 


Phone Fax 
203 257-4676 203 721-6571 


HCAIHEALTH CARE AUDITORS, INC Wt! 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL+_EGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


STAT STAT AFFIDAVIT SERVICE - ALL SPECIALTIES 


> GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE: An in-depth evaluation to 
ascertain and define causation, liability and breaches in standards of care. 


GRATIS CLINICAL CONFERENCES: We shall carefully take you step by step 
through each case to insure that your clinical knowledge is commensurate with ours. 
We shall be brutally candid if case evidences no merit, or if causation is poor. 


GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: Representative will 
explore potential medical strategy/arguments and tactics commonly used by 
opposing side to indemnify their clients. 

GRATIS, DETAILED, WRITTEN REPORTS: Should a case be unworthy of pursuit, 
and upon your directives, we shall be pleased to forward a detailed report. 


OUR Basic FEE is $275: You incur no costs until you choose to pursue the expert’s 
work-up for his affidavit. No retired, no foreign, and no court-worn experts. 

No university physicians who can sabotage your plaintiffs case in favor of defense. 
We are not a simple referral service as we have provided litigation support to over 
750 firms throughout the U.S. We have earned our reputation prudently, for 
defense firms, carriers and plaintiffs. 


HCAI: Health Care Auditors, Inc. Telephone (813) 579-8054 
2 Corporate Drive, Penthouse 690 Telecopier (813) 573-1333 


Clearwater, Florida 34622 


We are pleased to receive your calls. 


THE FLORIDA BAR JOURNAL/MAY 1994 87 


WINNING! 
That’s What Matters 


@ WIN the confidence of your clients 
@ WIN the approval of your peers 


@ WIN the battle of stage fright in the 
courtroom 


AN 
ATTORNEY PREPARES... 
The Case For 
Non-Verbal Behavior 


A video approved by The 
Florida Bar for CLE 
Order From: 
Earl Productions, Inc. 
6800 S.W. 40th Street, # 288 so 
Miami, FL 33155 
(305) 662-1318 


CHAP7.13 


introduces 


New 
PLAN]3 


The Chapter 13 
that 
adapts to 
different courts. 


Makes complete 
plans in 13 minutes. 


Software 


1111S. Woodward. Royal Oak, 48067 


88 THE FLORIDA BAR JOURNAL/MAY 1994 


LAWYER SERVICES PAGES 


Medical 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 
defense. 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Quality 
1-800-284-3627 


Valuation Should Not Be A Gray Area! 


The Professionals to Call When You Need Appraisal Services 
Accepted by the Courts Statewide 


Ae 


FINANCIAL VALUATION 


RO’ 


APPRAISALS 
BUSINESS » MACHINERY & EQUIPMENT * REAL ESTATE 


MICHAEL J. MARD, ASA 
River Terrace Office Park 
8074 N. 56th Street 
Tampa, FL 33617 
PHONE (800) 490-8258 
(813) 985-2232 
FAX (813) 988-8209 


Reports and Expert Testimony for: 
O Family Partnerships 

O Estate and Gift Taxes 

0 Eminent Domain 

O Marital Dissolution 

O Mergers and Acquisitions 
O Performance Analysis 

O Lost Profits Analysis 

Shareholder Disputes 

0 ESOPs 

O Fairness Opinions 

0 Economic Damages 


GARY A. WAWRZASZEK, J.D. 
20 N. Orange Street 

Suite 1400 

Orlando, FL 32801 

PHONE (407) 236-9783 

FAX (407) 843-4315 


Tampa - Orlando - Raleigh - Los Angeles - San Diego - Las Vegas 


‘Call (810) 398-9930 


fictitious name registration 
you need to give CIS a call. 


CIS has made fictitious name network and will place your fictitious 
registration an easy affair. name notice in any of the 67 counties. 
It’s as easy as signing your name. ; With our exclusive tickler file we will 


Since January 1, 1991 the State of f be notify you in five years when it's time 
Florida requires all fictitious names to be to renew and what is required. 


registered and recorded with the Secretary | All we need is your John Hancock. 
of State’s office. ; For answers to your fictitious name 

Our Fictitious Name Division will CORPORATION questions, drop us a line or call us toll 
assist you in preparing and recording INFORMATION free at 1-800-342-8086. 


your completed application. We have SERVICES, INC Let CIS register your fictitious name. 
established a statewide publishing 


Fictitious Name Division # 1201 Hays Street w Tallahassee, Florida 32301 


Affiliated with Corporation Service Company 


= 
| 


The curtain calls continue! 

Once users discovered that revolutionary WIN “plain- 
English” searching is as accurate and reliable as it is easy to 
use, they became regular fans. 

Why has WIN attracted so many users so fast? 


First, its patented design gives you a powerful 
alternative to traditional computer searching. Just describe 
your issue in plain English like this: Can a company claim 
a bad debt deduction when it forgives a loan to a subsidiary? 
The results will amaze you. 

Plus, we’ve been enhancing WIN based on extensive 
on-the-job use across the country. 

You can use WIN in virtually all WESTLAW databases. 
And go instantly to the most relevant portion of each 
document. Even display cases in chronological order 
but still retain their relevancy ranking. 


What’s more, WESTLAW is Natural™ works with 
West’s exclusive topic and key numbers to focus your 
research. And gives you an online thesaurus that’s 
drawing rave reviews. 


With advantages like these, it’s easy 
to see why WIN received the 1993 
ONLINE Magazine Product of the 
Year award for best online searching 
product or feature. 

No wonder WIN is such a tough 
act to follow. 

It’s just one more innovative 
first from West Publishing. Dedicated 
to bringing America’s lawyers faster 
and easier ways to find the law. 


FOR A NO-OBLIGATION DEMONSTRATION 
OR MORE INFORMATION, CALL 1-800-328-9352. e 
More ways to win 


© 1994 West Publishing 


WIN is protected by U.S. Patent No. 5,265,065 


WESTLAW 


3-9382-9/3-94 


ONLINE 
oa ESTLAW is Natural (WIN) 


